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EXECUTIVE SUMMARY:
·  The FXI’s principal objective with respect to this submission is the creation of an independent and accountable Independent Communications Authority of South Africa (“ICASA”). 
· Our concerns around the ICASA Amendment Bill are largely to do with the honouring of the Constitution of the Republic of South Africa (“the Constitution”) and the building of our democracy.  The principles espoused in the Constitution must be reflected in all legislation and to this end it is vital that the Bill should advance both the spirit and the letter of the Constitution and serve the public interest.
· The FXI is of the view that freedom of expression needs to be defended.  Freedom of expression cannot flourish under conditions of political control, whether directly or indirectly, as this would amount to political interference.
·  The FXI welcomes those provisions in the Bill that enhance and improve the mandate of ICASA; however, there are a number of sections that have a negative impact on both the right to freedom of expression and the independence of ICASA.   
1. INTRODUCTION AND CLARIFICATION OF PURPOSE:

1.1. The Freedom of Expression Institute (“FXI”) thanks the Ministry of Communications (MoC) and the Department of Communications (DoC) for the opportunity to make this submission on the Independent Communications Authority of South Africa Amendment Bill [Notice No. 560 published in Government Gazette No 33342] (“the Bill”). It should be noted that we will, for the sake of brevity, confine ourselves to discussing issues which directly impact on our mandate.
1.2. FXI was established in 1994 to protect and foster the rights to freedom of expression and access to information, and to oppose censorship. The FXI’s primary objectives are to fight for and defend freedom of expression; to oppose censorship; to fight for the right of equal access to information and knowledge; and to promote access to media and a free press. 
1.3. Its subsidiary objectives are the opposition of any limitations imposed on the freedoms aforementioned (be they at the instance of the State, the private sector or civil society). 
1.4. The FXI fulfils these objectives through: public pronouncements and litigation; providing support, solidarity and unity of purpose among those subject to censorship; educating the public about the dangers of censorship; monitoring the effect and implementation of censorship in South Africa; networking and engaging in solidarity with groups opposing censorship locally and internationally; promoting access to information and knowledge generally and by monitoring proposed legislation that may impact on public access to information; and campaigning for the freedom and independence of all media.   The FXI undertakes a wide range of activities and programmes in executing its mandates, including lobbying, education, monitoring, research, publicity and litigation and the funding of legal cases that advance these rights. 
1.5. The FXI is a member of the Civil Society Coalition: SOS: Support Public Broadcasting (“the Coalition”) and endorses the submission made by the Coalition.  The purpose of our separate submission is to expand upon certain of the issues raised by the Coalition and to raise issues that are of particular significance to the FXI. 

1.6. The Coalition, including FXI, has requested the DoC to lengthen the deadline for submissions, given that it is crucial for all stakeholders, including civil society, to hold substantive consultations on the implications of the proposed amendments in the Bill. It is very disappointing that the DoC has not extended the deadline, and FXI notes here that this submission is prepared under extremely limited time constraints. 

1.7. The FXI welcomes those provisions in the Bill that enhance and improve the mandate of ICASA; however, there are a number of sections that have a negative impact on both the right to freedom of expression and the independence of ICASA.   
1.8. In the light of this we have prepared this submission for presentation to the Department. It should be noted that our main concerns are merely summarized, and the FXI is more than willing to elaborate on any aspect of these concerns if there are  public hearings.
1.9. The scheme of this submission is as follows: 

1. Introduction 

2. Basic Constitutional Principles Governing ICASA’s Mandate, Functions and Independence
3. Problematic Provisions in the Bill that Impact on ICASA’s Mandate and Independence
4. Other Provisions in the Bill that Impact on the Right to Freedom of Expression

5. The Bill’s Impact on Corporate Governance at ICASA
6. Impact on Broadcast Entitites Regulated by ICASA, including the SABC
7. Conclusion

2. CONSTITUTIONAL PRINCIPLES GOVERNING MANDATE, FUNCTION AND INDEPENDENCE OF ICASA

2.1. Section 16 in the Bill of Rights of the Constitution provides that:

 “(1) Everyone has the right to freedom of expression which includes:



(a)  freedom of the press and other media;
                     
(b)  freedom to receive or impart information or ideas;

                     
(c)  freedom of artistic creativity; and

                     
(d) academic freedom and freedom of scientific research.”

2.2. Freedom of expression is critical in an open and democratic society based on freedom and equality.  Without freedom of expression, openness is severely compromised, and freedom itself is diminished and endangered.  Our courts have adopted a broad approach to freedom of expression and have embraced the notion that expression lies at the heart of democracy.
2.3. In the case of South African Defence Union v Minister of Defence and Another
, the Constitutional Court stated that:

“Freedom of expression lies in the heart of democracy.  It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society in general.”

2.4. The bodies that ICASA regulates, which also consist of the broadcast media, are tasked with ensuring that the right to freedom of expression is enhanced and that it is not violated.

2.5. In Khumalo and Others v Holomisa
, the Constitutional Court made the following statement:
“The print, broadcast and electronic media have a particular role in the protection of freedom of expression in our society.  Every citizen has the right to the freedom of the press and the media and the right to receive and impart information and ideas.  The media are key agents in ensuring that these aspects of the rights to freedom of information are respected.  The ability of each citizen to be responsible and effective members of society depends upon the manner in which the media carry out our constitutional mandate.”
2.6. Chapter 9 of the South African Constitution establishes a number of statutory institutions to bolster Constitutional democracy and to assist Parliament in its oversight function of the Executive.  These institutions were included in the Constitution as their independence had to be established at the highest possible level of law making.  Their role as constitutional watchdogs would have been impossible without this strong guarantee. According to section 181(2) of the Constitution:
“These institutions are independent, and subject only to the Constitution and the law, and they must be impartial and exercise their powers and perform their functions without fear, favour or prejudice.”
2.7. Chapter 9 specifically makes provision for the establishment of an independent authority to regulate broadcasting in the public interest. ICASA is established in terms of section 192 of the Constitution which states:

“National legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African Society.”
2.8. In its mandate as an independent regulator, ICASA must balance the competing demands of promoting fair competition, and protecting and serving the public interest.  Its primary purpose is to regulate the electronic communications sector in the public interest.  Its functions include policy development and rule making; licensing of broadcasting and telecommunications services; monitoring compliance with license conditions; legislation and regulations; and managing the use of the broadcast frequency spectrum.

2.9. ICASA, as the regulator of broadcasting and telecommunications, must ensure that the bodies it regulates carry out their specific mandates.  The importance of assessing the performance of the electronic communications sector and the South African Broadcasting Corporation (SABC), in particular, is to ensure fairness and allow a diversity of views to prevail.   For ICASA to effectively fulfil this oversight role, it must be empowered to operate without undue interference from the executive or the bureaucracy.
2.10. From the 1999 Constitutional Court judgement which gave content to the meaning of ‘independence’ specifically with respect to Chapter 9 Institutions, and in relation to another regulatory body, the Independent Electoral Commission (IEC), a basic definition of independence can be inferred.  In New National Party of South Africa v Government of the Republic of South Africa and other, the then Deputy Chief Justice, Pius Langa, stated:

“’administrative independence’ implies that there be control over those matters directly connected with the functions which the Commission has to perform under the Constitution and the Act.  The Executive must provide the assistance that the Commission requires ‘to ensure its independence, impartiality, dignity and effectiveness’.  The Department cannot tell the Commission how to conduct registration, who to employ and so on.”
2.11. From this judgement it is clear that for a regulatory body to be independent, it should have the following characteristics:
2.11.1   It should be located outside government, but not necessarily outside the state;

2.11.2   It should have sufficient resources to enable it to discharge its mandate;

2.11.3   It should have control over those matters directly connected with the functions it has  to perform under its founding statute; and

2.11.4   The tenure of its members is governed by the appropriate appointment and removal provisions which ensure that members are appropriately qualified, do not serve at the pleasure of the executive and can be removed only on objective grounds relating to job performance.  Parliament must be involved in appointments and dismissals.

2.12. FXI respectfully submits that various sections of the proposed Bill (including subsections 2(d), 2(h), 5(a), 6(a), 6(b), 6(c), 6(d), 9, 10(a), 14 and 15 discussed hereunder), significantly and  negatively impact the constitutional mandate, functions and the independence of ICASA. These will undoubtedly present significant obstacles to the passage of the Bill, and should the Bill be passed as is, will make it vulnerable to immediate Constitutional challenge. 
3. PROVISIONS IN THE BILL THAT NEGATIVELY IMPACT ON ICASA’S MANDATE AND INDEPENDENCE:

3.1. Sub-section 2(d) proposes to insert a directive that ICASA “must implement policy and policy directions made by the Minister in terms of the Electronic Communications Act and Postal Services Act”, while subsection 2(h) requires that the chairperson of the Council must “perform such other functions as the Minister may determine, subject to prior notification being given to the National Assembly”.  These sections violate Constitutional provision 192 (above), which mandates the regulation of broadcasting in the public interest by an independent authority, without Executive interference. If the Authority must comply with ALL Ministerial policy whether or not it considers this to be in the public interest, and if the Minister can dictate which functions the ICASA Council Chairperson performs, then ICASA’s constitutionally-protected administrative independence would be severely abrogated. While existing legislation rightly requires ICASA to “consider policies made by the Minister...and policy directions issued by the Minister”
, it must be free to depart from Ministerial broadcasting policy where it is of the view that to act in accordance with Ministerial policy would not be in the public interest.  Similarly, the ICASA Council and its chair must be allowed to perform those tasks within ICASA’s mandate that they deem to be in the public interest. 

3.2. Sub-section 5(a), on the appointment of ICASA councillors, exacerbates existing problems in the current ICASA Act of 2000.  The existing Act, in allowing Ministerial appointments of councillors, fails to comply with the Constitutional provisions for independence. This view is supported by the 2007 Report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions (“the Asmal Report”), which noted that current appointment procedures for ICASA Councillors are “inappropriate” and recommended they be reviewed in order to “support and assert the Authority’s independence further”.   Sub-section 5(a) of the Bill would allow the Minister to dictate which particular councillor is primarily responsible for specific functions (such as licensing, monitoring and compliance; markets and competition; technology engineering; economic regulation and postal matters) and would further undermine ICASA’s institutional independence by essentially making the Council an administrative arm of the Minister. 
3.3. Sub-section 6(a) of the Bill proposes that performance reviews of the ICASA Council occur twice-yearly rather than annually, and Sub-section 6(b) proposes that the Minister or his or her delegate will chair the panel for such performance evaluation.  Given that the current provision for annual evaluations has not been met, FXI submits that twice-yearly reviews are unrealistic, and that the shorter performance evaluation period would have a detrimental impact on the Authority, rendering Councillors vulnerable to placing ministerial and/or political imperatives above the public interest. Subsection 6(b) contradicts the findings of the Asmal Report that “the provision relating to the performance management system should be revised to remove the role of the Minister in this regard”.
 Instead, it further entrenches Ministerial influence by giving the Minister (or his or her delegate) the power to chair the performance review, which directly undermines ICASA’s independence. While it is critical that ICASA’s performance be regularly and independently evaluated, FXI submits that the Minister’s direct influence on the appointment, tenure and possible removal of councillors through the performance review is unconstitutional. 
 Sub-section 6(c), which would require the National Assembly to make a “decision” on each report by the ICASA performance evaluation panel, is unnecessary. Sub-section 6(d), which tasks the Minister with ensuring that the decisions of the National Assembly are implemented, is unconstitutional in that it allows Executive interference in ICASA’s administrative operations, and would allow the Minister to usurp certain functions of the National Assembly, such as the removal of an ICASA councillor. FXI considers that the National Assembly has sufficient capacity to ensure the implementation of its own decisions. Further, the National Assembly is constitutionally prevented from mandating the Minister to implement its decisions with regard to ICASA as a Chapter 9 institution. 
3.4. Section 9, which would require ICASA to establish a Tariff Advisory Council, raises a number of concerns. The existing ICASA Act already empowers ICASA to establish whatever bodies its Council may deem necessary for effective fulfillment of its mandate. Thus, if necessary, ICASA could establish such a Tariff Advisory body under existing provisions. In view of ICASA’s constitutionally-protected independence, the external establishment of a Tariff Advisory Council could be deemed an unconstitutional usurpation of ICASA’s power to determine how best to regulate broadcasting in the public interest, especially as such a body would look at subscription broadcasting and signal distribution tariffs, both of which fall squarely within ICASA’s broadcasting regulatory mandate.  Further, the Bill proposes that the Minister would have to approve the composition of the Tariff Advisory Council, which again, undermines ICASA’s independence to appoint the committees it needs to fulfil its mandate. Finally, the proposed Tariff Advisory Council is envisaged to advise both ICASA and the Minister, which again would undermine ICASA’s independence and blur the separation between ICASA and the Executive. As tariff issues are likely to be contentious, it is inappropriate to require the Tariff Advisory Council to advise both ICASA and the Minister. 

3.5. Sub-section 10(a), concerning the crucially important Complaints and Compliance Committee (“the CCC”) of ICASA, proposes that CCC members, currently appointed independently and solely by ICASA, be nominated “by the Minister in consultation with the National Assembly” and then be appointed by ICASA. It further proposes that at least two (as opposed to the existing one) of the CCC members must be ICASA Councillors. 
This is unconstitutional, since removing ICASA’s power to appoint the individuals it feels are best placed to serve on the CCC, through a process of Ministerial nominations, directly undermines its institutional independence. That such nominations are to be done “in consultation with the National Assembly” in no way detracts from their unconstitutionality. The handling of complaints regarding alleged failure to comply with applicable legislation is a critical regulatory function. Thus, ICASA must be empowered (in accordance with its mandate to independently regulate broadcasting in the public interest), to appoint, manage and hold the CCC to account, without undue interference by the Executive or indeed even the National Assembly. To the extent that the National Assembly may be concerned about any of the CCC’s activities, this is a matter that ICASA would account for during normal Parliamentary oversight activities of the regulator itself.  
3.6. Sections 14 and 15 of the Bill propose that the CCC, instead of playing an advisory role and making recommendations to the ICASA Council, be given responsibility for making findings and issuing orders related to complaints, effectively giving the CCC the role of a regulator. This section is unconstitutional, in that, with regard to broadcasting, it usurps the regulatory mandate of ICASA itself.  Thus the ICASA Council must retain its discretion to choose whether or not to accept a finding or follow a recommendation of the CCC, on the basis of what is best for the public interest.  
3.7. With regard to the discussion of these sections in 2.6 above, FXI respectfully submits that sections 2(d), 2(h), 5(a), 6(a), 6(b), 6(c), 6(d), 9, 10(a), 14 and 15 be deleted from the Bill in their entirety. 
4. OTHER PROVISIONS IN THE BILL THAT SPECIFICALLY IMPACT THE RIGHT TO FREEDOM OF EXPRESSION

4.1. The consequences for the broadcast and electronic media spheres of a reduction in ICASA’s independence would be reduced freedom of the media, and increased political interference in editorial and other policy. As noted above, sections 2(d), 2(h), 5(a), 6(a), 6(b), 6(c), 6(d), 9, 10(a), 14 and 15 would all impact negatively, in one form or another, on the regulator’s independence, and thus on freedom of expression. Another provision that would impact the right of freedom of expression is discussed hereunder.
4.2. Sub-section 5(b) seeks to amend the criteria for appointment as an ICASA councillor by deleting the fields of “marketing, journalism, entertainment and education” and replacing them with “information technology, electronic content and consumer protection”.  FXI submits that ICASA as the broadcast regulator must support the promotion of public education and promote high standards of journalism, artistic creativity and academic freedom as encapsulated in Section 16 of the Bill of Rights. These are key public goods in the public interest. The deletion of the fields of media, entertainment and education could preclude practitioners from these important fields of endeavour from being appointed as ICASA councillors. This would significantly decrease the range of expertise available to the council, to the detriment of the public good, and could be interpreted as a limitation on the freedom of expression of journalists, artists and educators. 
4.3. FXI respectfully submits that sub-section 5(b) of the Bill be amended to reflect an increase in the range of professions in this provision, by the addition of the fields of “information technology, electronic content and consumer protection” to the existing list, without the deletion of any of the existing fields.
5. THE BILL’S IMPACT ON CORPORATE GOVERNANCE AT ICASA 
5.1. The existing levels of corporate governance within ICASA are of concern, given the various publicised instances of financial irregularities at both ICASA and its predecessors. Several of the provisions discussed in 3 and 4 above, could further impact corporate governance at ICASA, in particular those provisions which allow for executive interference in appointment and evaluation processes. In addition, the following provisions would significantly impact corporate governance at ICASA. 
5.2. Sub-sections 7(a) and 7(b) and Section 8 of the Bill propose to amend ICASA’s Chief Executive Officer’s status to that of “Chief Operations Officer” and to delete subsection 15(2) of the ICASA Act, which provides that the Chief Executive Officer of ICASA is ICASA’s Accounting Officer for the purposes of the Public Finance Management Act, 1999 (“the PFMA”). This would contravene the requirements of section 36 of the PFMA which requires every constitutional institution (and ICASA is specifically listed as such in Schedule 1 of the PFMA) to have an accounting officer and stipulates that the chief executive officer of a constitutional institution is such accounting officer.  The resulting lack of clarity regarding ICASA’s Accounting Officer would have serious corporate governance implications.
5.3. Similarly, Sections 16 and 17 of the Bill, are related to the proposed change from Chief Executive Officer to Chief Operations Officer, and have similar implications with regard to the PFMA requirement for ICASA to have a Chief Executive Officer who serves as the Accounting Officer. 
5.4. FXI respectfully submits that sub-sections 7(a) and 7(b),  and sections 8, 16 and 17 of the Bill be deleted in their entirety. 

6. BROADCAST ENTITIES REGULATED BY ICASA, INCLUDING THE SABC
6.1. The ICASA Act of 2000 makes ICASA the regulator of both telecommunications and broadcasting, given the increasing convergence of these sectors. In the broadcasting sphere bodies which fall under ICASA’s mandate include:
6.1.1 3 Public National Free-to-air Television channels and 18 Public Free-to-air Radio Stations under the auspices of the South African Broadcasting Corporation (SABC); 
6.1.2 1 Commercial National Free-to-air Television channel (e-tv); 
6.1.3 13 commercial radio stations; 
6.1.4 1 Terrestrial Subscription Television Channel (M-Net); 
6.1.5 1 Community Television Service (TBN); 
6.1.6 1 Continental television channel (SABC News International, formerly SABC Africa); and
6.1.7 between 80 and 100 community radio stations.  
6.2. In addition, 2 satellite based television services (Vivid and DSTV) and 1 satellite based commercial radio service (WorldSpace) also fall under ICASA’s mandate.  Also, Top TV is the new player on the block.

6.3. ICASA also regulates the potentially lucrative mobile television sector, where the license application process has been controversial and highly contested. 
6.4. Certain provisions in the proposed ICASA Amendment Bill have potentially negative implications for the entities which fall under ICASA’s mandate. These are discussed hereunder. 

6.4.1 Subsection 2(b) of the Bill would downgrade ICASA’s powers from management of the radio frequency spectrum to mere frequency assignment (i.e. licensing a particular broadcaster to use a particular frequency for specific particular broadcasting use).  The management of broadcasting services frequency bands is a necessary and indivisible aspect of overall broadcasting regulation.   Such management encompasses the allocation of frequency for particular broadcasting uses, and ensuring that there is sufficient interference-free spectrum available for sound broadcasting services (both MW and FM frequencies) and for television services, as well as for significant projects such as digital migration. The proposed diminution of ICASA’s frequency management powers would prevent ICASA from ensuring that there is sufficient spectrum allocated within the greater broadcasting landscape to meet the public interest needs included within its mandate.  Also, sub-section 2(b) of the Bill is in conflict with the ECA which states that ICASA “controls, plans, administers, and manages the use and licensing of the radio frequency spectrum except as provided for in section 34”
.  The ECA has precedence over the ICASA Act, thus this conflicting amendment could not be legally implemented. 
6.5. The SABC, as the Public Broadcaster, is mandated to serve in the public interest. Historically, the SABC was a state broadcaster, a tool that the apartheid regime used as a propaganda machine – commonly known as “His Masters Voice”.   If ICASA’s mandate and independence are diluted by the provisions discussed in 3 and 4 above, the SABC would be vulnerable to significant political interference and in danger of reverting from public broadcaster to state broadcaster.  Current lack of clarity on ICASA’s monitoring and regulation of the SABC (and its failure to hold the public broadcaster accountable for delivering on its mandate) would be exacerbated by provisions in the Bill which give the Minister sweeping powers and open the floodgates to political manipulation of the SABC. 
6.5.1 Recurring controversies at the SABC have arisen from alleged breaches of corporate governance, alleged political interference with regard to appointment procedures and alleged political interference regarding editorial independence and programming (including the reduction of local content).  The dilution of ICASA’s independence and the executive interference in its operations that would result from a passing of the Bill in its current form, would exacerbate the public broadcaster’s problems rather than addressing them. ICASA’s main focus is on monitoring the SABC’s adherence to its license conditions. Over time ICASA might be encouraged to turn a blind eye to the SABC’s failings.
6.5.2. The powers of the Minister with regard to appointments and performance evaluation procedures proposed by the Bill, as well as the envisaged obligations on ICASA to carry out the all the Minister’s directives regardless of the public interest, would inevitably trickle down to the SABC, and other broadcast media organs. The public broadcaster, with its partial financial reliance on the state, would be particularly vulnerable in this regard.  
6.5.2 In the case of Khumalo and others already cited above, the Constitutional Court made the following additional observations:

“The print, broadcast and electronic media have a particular role in the protection of freedom of expression in our society…The media thus rely on freedom of expression and must foster it. In this sense they are both bearers of rights and bearers of constitutional obligations in relation to freedom of expression…In a democratic society, then, the mass media play a role of undeniable importance. They bear an obligation to provide citizens both with information and with a platform for the exchange of ideas which is crucial to the development of a democratic culture. As primary agents of the dissemination of information and ideas, they are, inevitably, extremely powerful institutions in a democracy and they have a constitutional duty to act with vigour, courage, integrity and responsibility.”

The various SABC broadcast entities, as the most accessible mass media, with the widest reach, have a particular significance in this regard. The potential impacts of the Bill on the public broadcaster could have far-reaching implications for the right to freedom of expression in our society. 

7. CONCLUSION

7.1 While the Coalition, with FXI as a key member, has been calling for urgent legislative and policy reform in the broadcasting sector for several years, this presupposes a participative and transparent policy and legislative drafting process, with sufficient time and input from various stakeholders, including civil society. FXI submits that the proposed ICASA Amendment Bill, together with the Public Services Broadcasting Bill that preceded it, be thoroughly reviewed. Such review of the Bills should form part of an inclusive and comprehensive Communications policy review process undertaken by the DoC in consultation with the appropriate stakeholders, and this be done before either of these Bills is formally introduced in Parliament.  
7.2 The attempts made by the Bill to place ICASA under the control of the Minister will undermine the regulator’s Constitutional mandate, bringing ICASA under party political control and severely compromising its mandate to serve in the public interest. To perform its duties ICASA should be independent from political influence to ensure impartiality as far as possible.  This will automatically empower ICASA to play its oversight role without fear or favour, and uphold the freedom of expression and the related press and academic freedoms enshrined in the Bill of Rights. 
7.3  If a body tasked with regulatory powers over the media does not have the power to make decisions that are independent of the interests of government, then the ability of the media to hold government to account is undermined.  The FXI submits that it would be unconstitutional to pass the Bill as the latter negatively impacts the right to freedom of expression.   To ensure an independent ICASA we request that the DoC take into account the recommendations tabled in this submission. 
7.4  FXI thanks the MoC and the DoC for the opportunity of making these written representations on the Proposed ICASA Bill and looks forward to further discussion on these issues. FXI would like to reiterate our willingness and desire to play an engaged and constructive role in the development of a broadcasting and electronic communications landscape that is in the public interest. Democratic regulation of this sector is essential to ensure that it fulfils its potential to assist all South Africans to access and enjoy, to the fullest possible extent, their civil and socio-economic rights as enshrined in the Constitution. To this end, FXI anticipates that the MoC and DoC will initiate a participatory and transparent national policy review process, as recommended above, prior to the introduction of the Bill to parliament. 

Please do not hesitate to contact Ms Ayesha Kajee, the FXI’s Executive Director, should you have any queries or require any further information with regard to FXI’s written submission.
Cell: 083 500 7486

Email: Ayesha@fxi.org.za
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