- 4 -

FEDUSA SUBMISSION ON THE PUBLIC SERVICE BROADCASTING BILL [2009]

_____________________________________________________________________________

1. INTRODUCTION
FEDUSA would like to thank the Ministry of Communications and the DOC for the opportunity to make these written representations. FEDUSA would also welcome the opportunity to make oral representations on these issues.
2. FEDUSA’S WRITTEN SUBMISSION
2.1. FEDUSA welcome the draft legislation. There are a number of positive aspects to the proposed Bill which we support however there are also a number of problems with the proposed draft Bill which will result in the Bill not being able to be passed by Parliament.
2.2. FEDUSA would like to highlight the fundamental legal and policy flaws of the proposed Bill in relation to public broadcasting which key problems are indicated below. FEDUSA believe that there are a large number of constitutional, as well as other legal and policy problems with the proposed Bill that it is unlikely to be able to be formally introduced in Parliament in its present form. 

3. THE NEED TO CHANGE THE BROADCASTING LANDSCAPE
In commenting on the proposed Bill FEDUSA agree with the views expressed in the submission by the “Save our SABC Campaign” that indicates that the proposed Bill, should it be passed, would bring about significant changes to the entire broadcasting landscape and indeed would repeal the existing Broadcasting Act, 1999 (“the Broadcasting Act”). FEDUSA believe that the existing White Paper must be followed with a new White Paper or clear policy directive setting out a clear, comprehensive and coherent statement on current government policy on broadcasting. 

4. CONSTITUTIONAL CONCERNS –MONEY BILL STATUS OF THE DRAFT BILL 
4.1. Chapters 4 and 5 of the 2009 draft bill and the Schedule (what ought to be Schedule 1) to the proposed Bill indicate that the proposed Bill is in fact a “money Bill” as defined in section 77(1) of the Constitution of the Republic of South Africa, 2006 (“the Constitution”) that is, “a Bill that appropriates money or imposes taxes, levies or duties”. If this is indeed the case then the proposed Bill is, on its face, unconstitutional. The grounds of unconstitutionality include the following:
4.1.1. section 73(2) of the Constitution provides that only the Minister responsible for national financial matters may introduce a money Bill in the National Assembly. However, it is appears that the proposed Bill is intended to be introduced by the Minister of Communications (“the Minister”) and not the Minister of Finance. This does not accord with the requirements of the Constitution on the National Legislative Process set out in Chapter 4 of the Constitution; and
4.1.2. section 77(1) of the Constitution specifically provides that a money Bill “may not deal with any other matter except a subordinate matter incidental to the appropriation of money or the imposition of taxes, levies or duties”. Clearly the proposed Bill deals with a number of other non-tax related issues and this does not accord with the requirements of the Constitution on the National Legislative Process set out in Chapter 4 of the Constitution.
4.2. FEDUSA support the concept of public funding of public broadcasting that is, of funding being made available for the public broadcaster out of the National Revenue Fund. This is essential if the SABC is to be able to deliver on a public mandate. However, FEDUSA believe that no additional taxes should be levied against the taxpayer. Existing funding should be utilised and wasteful spending within all spheres of Government as well as the public broadcaster should be rooted out. A vigilant campaign pertaining to the payment of tv lisencing should also be embarked on by the public broadcaster. 
5. CONSTITUTIONAL CONCERNS WITH FREEDOM OF EXPRESSION 
5.1
FEDUSA agree with the views of the “Save our SABC Campaign: Reclaiming our Public Broadcaster” on the proposed bill that attempts to  unconstitutionally limit the SABC’s right to freedom of expression, by subjecting the SABC to National Executive control in a number of important respects, these include but are not limited to:
5.1.1.1. section 15(2)(a) of the Proposed Bill which specifies that the International Services to be provided by the SABC must be subject to the “Republic’s foreign policy”; 
5.1.1.2. section 15(4) which specifies that the SABC may only establish any international broadcasting service channel with the approval of the Minister after consultation with the Minister of International Relations and Cooperation; and
5.1.1.3. section 3.11.1 (8) of the proposed Charter of the Corporation which appears to suggest (although the section is confusing and contradictory in this regard) that the Minister must approve various revised editorial policies of the SABC.
5.1.2. FEDUSA regards ICASA, as the constitutionally mandated public broadcasting regulator. 

5.1.3. The Proposed Bill falls foul of the substantive provisions of section 192 by requiring bodies other than ICASA (including various Ministers and the Media Diversity and Development Agency (“the MDDA”)) to play roles that unambiguously amount to “regulating” broadcasting within the meaning of section 192 of the Constitution. Sections of the Proposed Bill which fall foul of section 192 of the Constitution’s mandate to ICASA include but are not limited to:

5.1.4. FEDUSA wish to acknowledge that the MDDA has played an important role in regard to encouraging the broadcasting sector, particularly the community broadcasting sector. However, to date, it has allocated funds which are provided by the broadcasting sector on a voluntary basis. That is an entirely different mandate to the one envisaged in the proposed Bill. If the PSBF is indeed to be established along the lines proposed, given its proposed role in all three categories of broadcasting services (community, commercial and public) its massive financial muscle, and the scope of its powers, it would be unconstitutional for any authority other than ICASA to be given such a mandate.
6. PROVISIONS WHICH ARE INCONSISENT AND CONTRADICTORY 
FEDUSA concur with the views of the “Save our SABC Campaign: Reclaiming our Public Broadcaster Coalition” that the proposed Bill does not appear to have been edited for consistency. There are numerous places where the provisions of the roposed Bill and/or of the Proposed SABC Charter that are simply contradictory or otherwise inconsistent. The Coalition notes that many of the inconsistencies relate to critical issues such as appointments process, regulatory oversight matters, quora etc. 

7. THE NATURE OF THE PROPOSED SABC CHARTER
7.1. SABC’s Public Mandate Unclear:
7.1.1. There can be little doubt that one of the critical policy decisions that must be taken by Government and enacted into law by Parliament is what the public mandate of the SABC ought to be. The proposed Bill does not clarify the mandate.
8. CONCLUSION
FEDUSA would like to express our gratitude for the opportunity to make the submission and look forward to discussing these issues further.
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