ICASA- Finding the courage to act in the Public Interest: Service delivery of public broadcasting  

In seeking to address the challenges faced by the Authority, it should be stressed that the focus must be on strengthening the regulator and not on any actions that could undermine the independence and powers of the regulator. It should be stressed that despite many positive developments in the broadcasting sector which were the direct result of the work of the Authority, for example the development of community radio, the Authority has not fulfilled it functions adequately. Nevertheless, an under-performing independent regulator is far better than no independent regulator. .
. 
1. Background and assumptions
· ICASA has chosen to narrowly interpret the law 

· While ICASA should not unduly interfere”(This term taken from the ECA Act Chapter 1 2, (Y)) in the SABC, or other matters of public broadcasting at the same time, it must be empowered to act independently in the public interest and intervene to resolve crises in the public interest. 
· Public service broadcasting would not be in the present crises of it were not for the failure to act of the oversight bodies, ICASA being one if these essential bodies. For example, ICASA was partly responsible for distancing the SABC from accountability.  Another example, ICASA’s absence of leadership on the SABC crises that have befallen the SABC in the recent years and have resulted in its integrity being in free fall, including the: SABC Board, senior management, financial crisis, content, allegations of bias and political interference. Despite ICASA being mandated to “protect the integrity and viability of the SABC” (Electronic Communications Act 2005). 
· The independence of ICASA is compromised in current legislation and practice, the ICASA Act 2000 gives the Minister of Communications a great level of power in its appointment process and performance management structure of the ICASA Council. ICASA’s independence and credibility has been publicly undermined, including by the terms of the draft Pubic Broadcasting Bill which allocates power to the Minister that should be allocated to the independent regulator. 
· In order for ICASA to act courageously and in the public interest it is fundamental has the appropriate and necessary resources to do so.
· It is essential that there is an ‘independent’ regulator. The creation of the ‘independent regulator’ in South Africa was imperative to the attempts to achieve a democratic and Constitutional country. In the context of the changing political landscape and the transition to democracy in 1993/4, it was no longer desirable for the state to regulate media (Orgeret 2006). In this context ICASA’s predecessor, the Independent Broadcasting Authority (IBA) was created (amongst others) to regulate broadcasting activities in South Africa in the public interest as well as ensure that the SABC plays an impartial role in the first democratic elections (Horwitz 2001). Therefore the ‘independent regulator’ occupies a key role in democratic South Africa, it was created to align South African media to democratic principles and functioning in the public interest as well as repositioning the SABC from a ‘state broadcaster’ to a public service broadcaster. As such an independent regulator is not only an indicator of democracy, but it should also serve as a vital means to enable public accountability and regulation in the public interest.
· The necessity for an ‘independent regulator’ for the SABC.  The absence of an ‘independent’ regulator’ would take the SABC back to the days of Apartheid of a ‘state’ broadcaster. Prior to 1993, the SABC was like all media in South Africa, it was regulated, owned and controlled by the state and used as a vital role in creating and supporting the apartheid structures (Teer- Tomaselli 2001; Berger 2001; Tomaselli 1994). 

· The ‘independent regulator’ is imperative to the SABC functioning as a public service broadcaster that acts in the public interest. The media landscape is continuously changing, causing the public interest to be under threat. In the face of plurality posed by digitisation and increased desire to cash in on its monetary benefits and consumerism, the ‘independent’ regulator is pivotal in protecting the public service broadcaster and the public interests represented by citizens. Therefore, with the advent of new technological and commercial media, the ‘independent’ regulator’ is crucial in ensuring that the traditional principles of public service broadcasters are upheld and not neglected. 

2.  Existing powers in relation to Public Broadcasting 

Present status and powers of ICASA in relation to the SABC

· According to Policy ICASA is mandated to:

-The ICASA Act 2000 established ICASA as an independent Authority that is required to “regulate broadcasting in the public interest” 

-The Broadcasting Act 1999 as amended requires ICASA to monitor and enforce compliance with the SABC Charter

-The Electronic Communications Act 2005 stipulates that ICASA must protect the integrity and viability of the SABC and ensure that it services specific needs; in its regulation of the SABC. In addition, ICASA must not unduly interfere in the commercial activities of the SABC. 

3.  SOS Vision for ICASA
Our Vision for an independent regulator 
· Together with, Chapter 192 of the South African Constitution:
An effective independent communications Authority that regulates broadcasting and communication in the public interest, which ensures fairness, a diversity of views broadly representing South African society and accountability to the public. 
4.  Gaps in the current system
· Lack of clarity in law and role of ICASA. For example; The Charter of the SABC must be clarified and clearly framed, otherwise it is almost impossible for the Authority to monitor and enforce compliance with this charter.
· Failures by Parliament’s portfolio committee on communications to exercise oversight role effectively.  For example Parliament could have requested the Authority to submit Annual report on the SABC’s compliance.  At present the law requires the Authority to monitor compliance by the SABC but there does not appear to be any reporting mechanism to parliament for this compliance.  Had such reporting taken place some of the crises at the Authority and SABC may have been avoided.

· Similarly failure by Department of Communications to exercise sufficient oversight in respect of quarterly financial reports submitted to it by the Authority.  Analysis and discussion of these may have revealed challenges within the Authority.
· Institutional funding – for far too long ICASA’s funding has not been stable, this has resulted in many challenges to ICASA’s ability to fulfil its functions.  There is a clear need for ICASA to be self funding in line with other regulators.

· Under resourced and under capacitated, and ICASA’s ability to function effectively as an administrative body have resulted in numerous challenges and unnecessary delays.
· Ability to acquire and retain pre-eminent employees in their fields.  ICASA has served as the recruitment ground for broadcasters and others in the telecommunications  industry.

· There appears to be an absence of effective monitoring and performance management systems for staff and councillors.  Absence of public accountability for delays. 

· Power imbalance.  Despite ICASA’s legislative power it has previously been at the mercy of some of the bigger industry players, recently evidenced in attempts to get mobile operators to reduce costs.
· Ability to effectively evaluate and monitor public broadcasting services, as evidenced in absence of monitoring and compliance reports.   

· Apparent fear of acting in the public interest, where it may be perceived to be acting in conflict of political interests. 

· ICASA has a low profile within those outside of the communications sector, the concern is that it engenders an absence of accountability with broadcasters, members of the public and in particular what the role of the Authority is.
· The regulatory environment surrounding public broadcasting, levels of accountability, roles and functions of Parliament, the Minister, the SABC Board and ICASA are difficult to understand and unclear. These factors combined with competing political interests encourage more of a hands-off approach to public broadcasting than a hands-on approach. The impact of the hands-off approach has been clearly highlighted by ICASA’s virtual silence on the SABC crises.  Another instance of this hands-off approach can be seen in ICASA’s response to the FXI Blacklisting complaint about the SABC which was delayed and sought to sweep the issues aside rather than taking decisive action.
· Anecdotal evidence and media reports of:

· failure of leadership;

· inadequate monitoring and evaluation processes of broadcasters as well as employees;

· maladministration and incompetence;

All need to be addressed and investigated formally..
5.  Ways to address Gaps in the current system
· A full and comprehensive Audit commissioned by Parliament to be carried out by the Auditor General of the Authority.  The comprehensive audit would cover The Authority’s administrative functions and regulatory functions, the degree to which the Authority operates successfully, governance issues, (including a review of appointment procedures and criteria ensuring greater public participation), performance management systems, review of accounting and monitoring and evaluation systems of the Authority and its capacity and ability to fulfil its functions.  Based on the results of the audit a comprehensive strategy can be developed to address the weakness and build on the strengths of the Authority. Such an audit is however essential in order to ensure that the Authority can effectively fulfil its functions in the best interests of the public.  It should be noted that despite many positive developments in the broadcasting sector which were the direct result of the work of the Authority, for example the establishment of the three tier broadcasting system which saw establishment of community radio, the Authority has not fulfilled it functions adequately. Nevertheless, an under-performing independent regulator is far better than no independent regulator and in seeking to address the challenge faced by the Authority the focus must be on strengthening the regulator and not on transferring powers to other organs.
· As part of the comprehensive Audit process it is also imperative that a review of the appointments procedures, criteria for positions and performance management systems are addressed to ensure strengthening of independence from political and or commercial interference and interests, and thereby also ensuring widespread public participation in such processes.
· Restore the credibility of the SABC, in particular assess ICASA’s role or lack thereof in the events and reasons that have led to the current state of the SABC’s credibility, - This requires a multi layered strategy.
· Urgent clarification regarding precisely which roles and areas the Authority must regulate and effectively monitor and evaluate in the public interest, with regards to, in particular, public broadcasting. 
· Appropriate funding structures must be put in place, to ensure self funding of the Authority.  This can be easily achieved through ICASA receiving a percentage of the annual licence fees that it collects, not only would this ensure greater independence of the Authority but also greater stability and planning ability.
· Address management and capacity issues through implementation of appropriate, independent and comprehensive performance management systems and implementation of other staff retention strategies.  Such systems also need to ensure that there is accountability to parliament, senior management where appropriate as well as public accountability.

· Build and develop monitoring and evaluation capacity, for example that takes into consideration digitisation and effective monitoring of local content 

· Ensure that cutting edge public interest research is appropriately and frequently conducted and therefore funded, that would inform for example, a blueprint for public service broadcasting in the age of digitisation and therefore the long term vision of the direction of the industry 
· Cutting edge research and policy development

· A public information dissemination and education and public engagement arm around broadcasting, for example on areas of the importance of public broadcasting, the importance of DTT for the average person. 
· Broader accountability around public broadcasting issues is needed beyond the Broadcasting Complaints and Commission of South Africa (BCCSA) style complaints. An institution is needed that effectively addresses complaints regarding audience public broadcasting complaints, for example repeats.  
· A Simplified accessible means of engaging ICASA is required regarding complaints and other issues. The website as well as mobile communications processes as a means of two way communication could be explored as a means of achieving this.
