WRITTEN REPRESENTATIONS BY THE CIVIL SOCIETY COALITION: SAVE OUR SABC – RECLAIMING OUR PUBLIC BROADCASTER, ON ICASA’S DIGITAL TERRESTRIAL TELEVISION REGULATIONS

_____________________________________________________________________________

1. INTRODUCTION
1.1. The Independent Communications Authority of South Africa (ICASA) in terms of the Electronic Communications Act (36/2005) published Draft Broadcasting Digital Migration Framework Regulations on 03 October 2008. The Regulations were published in Government Gazette Notice 1240 of 2008 with a deadline for comment of Friday 7 November 2008. Oral hearings were held on 1 December 2008. The Save our SABC: Reclaiming our Public Broadcaster (“the Coalition”) submitted written representations and made presentations at the oral hearings. At the hearings ICASA gave all interested parties the opportunity to submit additional comments by 23 January 2009. The Coalition duly submitted these. On 31 March 2009, ICASA again published draft Digital Terrestrial Television (DTT) Regulations for comment in Government Gazette No 32083, Notice 344 of 2009. (“the Regulations”). The deadline for submissions on these draft Regulations was 30 April 2009.

1.2. We, the Coalition thank ICASA for the opportunity to make these further written representations. (Please see annexure A for list of Coalition members.)

1.3. The Regulations in many respects address the issues identified previously in submissions by SOS and other stakeholders. There are however a number of areas the Coalition submits still need to be addressed.  These include: the objectives of the regulations, the definition of incentive channels, allocation of multiplexes, the public value test, and local content issues.

2. OBJECTIVES

2.1. The Coalition proposes that the objectives for the Regulations include a clause highlighting that they aim to provide a framework to ensure audience needs and expectations are met through ensuring access to choice, quality programming, and accessibility of a range of services.  The importance of emphasising the need to focus on viewers needs in order to ensure an effective and efficient migration from analogue to digital television is dealt with in more detail in the submissions below.
3. DEFINITION OF INCENTIVE CHANNELS

3.1. The Coalition has noted that ICASA’s definition of “digital incentive channels” focuses on broadcasters rather than audiences – stating that such channels are an incentive to licensees “for migration from analogue to digital”. The Coalition proposes rather that the key objective of such channels is to incentivise viewers to invest in the necessary equipment to ensure access to digital terrestrial television. Audience take up of the new technology is the key critical success factor of migration. This is recognised in Government’s Broadcasting Digital Migration Policy which states that a core objective of the policy is to “create an environment for the uptake of digital terrestrial television by TV households, including the poor”
.

3.2. The necessity of ensuring that digital television adds value to audiences in order to encourage viewers to buy Set Top Boxes (STBs) is also recognised internationally as critical to the successful migration from analogue to digital broadcasting. The then Australian Minister for Communications, Information Technology and the Arts for example stated in 2006 when announcing plans for digital television in that country that the introduction of new digital channels would “make digital television more attractive … to act as an additional incentive for consumers to take-up digital television”
.  In line with this, in April 2009 the Australian Government announced the introduction of a dedicated children’s television channel on the ABC “providing Australian families with more great new television content and a further reason to switch to digital”.
 In the United Kingdom as well, the government vision for digital television states that they have placed consumers at the centre of the plan for digital migration stating that households need to make “a willing decision” to make the switch and that only “a compelling offering will foster this”.

3.3. The Coalition emphasises the importance of including this objective in the definition of digital incentive channels as it provides a framework and context for both ICASA and broadcasters to consider the content of such channels in the process of authorising channels – and ensure that such channels are focused on encouraging audiences to take-up the necessary technology. Given the relatively short dual illumination period in South Africa, such considerations are particularly important.

4. ALLOCATION OF MULTIPLEXES AND INCENTIVE CHANNELS
4.1. In the original draft Regulations ICASA allocated a specific number of channels i.e. 8 channels to each multiplex. The new approach appears to focus on the issue of capacity rather than specifying the number of channels. This is a positive development as it recognises that some channels might use less capacity than others.  However, there are still a number of shortcomings which the Coalition believes are important to address in order to ensure regularity clarity. These are outlined hereunder.

4.2.  In terms of the SABC, the Regulations do not limit the number of channels (or percentage of the multiplex) that the SABC should allocate for public commercial channels. In our two previous written submissions the Coalition has strongly made the argument that the SABC’s present funding model is unworkable at a number of levels – in particular it is unworkable in terms of its split between public and public-commercial channels. The original aim, as outlined in the Broadcasting White Paper, 1998, was for the public-commercial channels to cross-subsidise the public channels. SABC annual reports, however, provide no evidence of cross-subsidisation. Also, there have been clear indications from the SABC’s Chief Financial Officer, Robin Nicholson that the public-commercial TV channel SABC 3 has made significant losses. It appears therefore that the original purpose for having public-commercial channels has fallen away. As the Coalition has stated before, we therefore do not think that the SABC should be given any further public-commercial channels. All incentive channels should be authorised as public channels.

4.3. Multiplex 1 is reserved for public and community broadcasting services. The Coalition supports the allocation of a multiplex for public broadcasting services and the provision of capacity for community television services. We are however concerned about whether or not the future needs of community television have been adequately provided for as the proposed regulations do not seem to reserve capacity for community television channels other than Trinity Broadcasting Network. Whilst in the short term during the dual illumination period ICASA may want temporary community television licensees to remain on analogue, this would not be viable for such channels once migration is complete and presumably permanent licences would be on offer. In such event it is presumed that channels would be allocated similar capacity to TBN (currently proposed as a maximum of 10% of the multiplex) and the Coalition is not sure that the current proposals provide for this or anticipate the impact of this on capacity for the public broadcaster.

4.4. In relation to e.tv and MNet, the Regulations have reserved Multiplex 2 for commercial free to air television services and allocated 60% of capacity of this multiplex to e.tv. Multiplex 3 is reserved for subscription terrestrial television broadcasting services  it is proposed that 50% of this be allocated to M-Net. Whilst the split between M-Net and e.tv might be fair, it is impossible to evaluate this proposal as no reasons for decision are provided by the Authority. The Coalition is therefore unable, in the absence of such motivation from ICASA, to make meaningful submissions on this proposal.

4.5.  More importantly though, the Coalition is concerned about the effect this allocation would have on fair competition and audience choice. Whilst the proposed Regulations  reserve the additional capacity on both of these channels for future authorisation (presumably to new broadcasters though this is not explicit in the proposal), they seem to provide for reduced capacity to be awarded to potential new operators. For example, if even only one new free to air commercial broadcaster were to be licensed, it would only have access to 40% of the capacity of Multiplex 2 – putting it at a distinct disadvantage to e.tv and raising issues of fair competition which inevitably negatively affect access to choice by audiences. This seems to defeat one of the key motivations for digital migration of terrestrial television i.e. to allow more players and competition and therefore promote more audience choice.

4.6. Finally, the Coalition is extremely concerned that the proposed Regulations seem to grant existing television broadcasters the identified capacity in perpetuity – regardless of whether or not they actually utilise it all or are refused authorisation by ICASA for proposed channels. The Coalition therefore suggests that the Regulations set a deadline by which broadcasters should have utilised the allocated capacity, failing which it would be offered to new players. 

5. PUBLIC VALUE TEST
5.1. As stated in the Draft Regulations, and now in the Regulations, authorisation of channels for public broadcasting will be subjected to a Public Value Test. As stated previously, the Coalition supports the concept of the Public Value Test but believes that the exact nature of such a test needs to be clarified in order to ensure regulatory clarity. Whilst the new Regulations do provide more detail on what should be submitted by the SABC as part of any application for authorisation of a public channel, the Coalition submits that there are still shortcomings in the proposals.

5.2. To summarise, the Public  Value Test:

· Focuses on a number of requirements including the level of educational programming; the distribution of different languages; the promotion of cultural diversity etc. in terms of each incentive channel. 

· Insists the SABC include in all its applications for incentive channels a market impact analysis, including the implication of the proposed channel on diversity of programming, other DTT services and subscription television services.

· States that the authorisation process may be subjected to a public process (our emphasis). 

· States the authorisation process will be concluded within 60 days “of the filing of the request for public service channel authorisation” (Regulation 9(3)). 

Finally, the Public Value Test states that public commercial channels will not be subject to this process. They will be subjected to the same authorisation requirements as those set out for commercial services. 

5.3. First, in terms of the gaps in the Regulations, the Coalition believes that the principles included in the Public Value Test, as it stands, assume that each channel will cover all the requirements listed i.e. educational programming, the distribution of different languages etc. In a multi-channel environment however the bouquet of PBS channels needs to address these principles as a whole. The Public Value Test needs to reflect this understanding and allow for niche channels (such as the proposed children’s channel in Australia). We propose therefore that the Public Value Test be applied to the bouquet of PBS channels as a whole rather than to each individual incentive channel. 

5.4. Second, the principles outlined above e.g. the need for educational programming, the coverage of various languages appear to be a reflection of some of the SABC’s Charter requirements but these are not clearly defined, measurable targets. As discussed in our previous submissions we believe the Public Value Test should rather reflect public value at three different levels - value for money, value to the individual citizen and value to society. In terms of “value for money”, the SABC needs to cost its offerings and demonstrate how it would be able to sustainably provide for these. In terms of “value to the individual citizen” the SABC needs to outline its proposed offerings and show how each channel would enhance diversity of content and language across its bouquet of public channels. Further, the SABC needs to demonstrate that a variety of different audiences would actually be interested in watching its programming. Finally, in terms of “value to society” the SABC needs to demonstrate that its offerings, across its bouquet of channels, will contribute to the deepening of democracy, the fulfilment of its goals outlined in its Charter and ensure greater diversity of content within the broadcasting environment as a whole. ICASA needs to specify the kind of documentation required to demonstrate the above. The Regulations as they stand do not require the SABC to demonstrate it has the necessary funds to run these channels – nor do the Regulations require the SABC to provide a detailed programming schedule. The Coalition believes that this is critical information that must be provided in terms of the Public Value Test.

5.5. Thirdly, regarding process (which is it presumed is erroneously numbered as 9(2)(h) rather than 9(3) in the draft Regulations), the Coalition notes with concern that ICASA has continued to give itself the discretion to limit public involvement in the process of authorising SABC channels. It is, as previously submitted, critical that the process of authorising SABC channels is a public one. The SABC, in terms of broadcasting legislation, is accountable to the public in terms of its meeting of its Charter through ICASA. This requires public involvement in any application processes. In line with this, the word ‘may’ should be removed from 9(1) and replaced with the term ‘will’. Furthermore the clause currently numbered 9(h) should be amended to limit ICASA’s discretion only to the holding of a hearing and the publication of the application, call for submissions on such and provision for SABC responses to submissions made should be mandatory.

5.6. Fourth, we want to reiterate our argument made in 4.2 above that no new public commercial channels should be allocated to the SABC so the need for public commercial channels to be exempted from the Public Value Test falls away. In particular we would like to emphasise that, given the vagueness in the proposed Regulations regarding limitations on public commercial channels, the SABC could, given the current wording of the proposals, subvert the intention behind the introduction of a Public Value Test and determine that all new incentive channels are public commercial propositions.

5.7. Finally, Clause 9 does not provide for the Authority to refuse to authorise a public channel on the basis of the Public Value Test. The Coalition proposes that clauses similar to those in Sections 10 (3) and (4) should be inserted into the Regulations. The final Regulations should furthermore specify the circumstances under which ICASA will refuse authorisation of a public channel. This should include failure to convince the Authority that the proposed channel/s meet the objectives of relevant broadcasting legislation, and/or the SABC Charter. This would enable ICASA to ensure that additional channels do add value to television viewers and therefore promote uptake of digital technology.

6. AUTHORISATION PROCESS FOR COMMERCIAL FREE TO AIR AND SUBSCRIPTION SERVICES

6.1. As stipulated in clause 5.7 above, the Coalition proposes that the final Regulations clearly outline the circumstances in which ICASA would refuse an application for authorisation – in line with the legislation and the requirement that incentive channels add value to viewers in order to drive uptake of digital technology.

7. LOCAL CONTENT REGULATIONS
7.1. The Regulations do not address the critical issues of local content and language requirements, except briefly in the Public Value Test. This is a serious oversight. Local content regulations have been an important cornerstone of regulation from the passing of the original Independent Broadcasting Act, 1993. 

7.2. Further, what is worrying is that M-Net and e.tv have stated clearly that they do not want to be encumbered with any local content requirements. The Coalition believes that all broadcasters must be regulated in this regard. Our hard won gains in terms of ensuring viewers have access to local content and that a local content industry is developed, will be seriously undermined if this is not enforced. ICASA needs to pronounce on these issues and at the very least the Regulations should stipulate that broadcasters will be required to adhere to South African Content Regulations.

3. CONCLUSION
4.1 The Coalition thanks ICASA for the opportunity to make these further written representations and trusts that its concerns will be addressed. 

4.2 Please do not hesitate to contact Ms Kate Skinner, the Coalition’s Campaign Coordinator, (contact details provided below) should ICASA have any queries or require any further information with regard to this submission.

Cell: 082.926.6404.

Email: kate.skinner@mweb.co.za 
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