ANNEXURE B TO THE COALITION’S SUBMISSION - THE PROPOSED ICASA AMENDMENT BILL
SOS’ STATEMENT ON THE PRINCIPLES OF DEMOCRATIC BROADCASTING REGULATION 
1. THE COALITION’S UNDERSTANDING OF THE ROLE OF BROADCASTING IN A DEMOCRACY
1.1. The Coalition strongly believes that the broadcasting sector must support and deepen the country’s commitment to the values and rights enshrined in the Constitution. The Coalition believes it is only through the realisation of the promises of the Constitution that we, as a Nation, can undo the ravages of Apartheid.

1.2. The promises of the Constitution include not only “freedom” as evidenced in democratic civil rights such as universal suffrage and freedom of expression, but also “a better life for all” as evidenced in socio-economic rights that enshrine access to: education; housing; health care, food water and social security; and environmental protection.  

1.3. It is this commitment to the democratic and socio-economic rights in the Constitution that the Coalition believes is the appropriate foundation for development.
1.4. As the Coalition we believe strongly that for broadcasting to serve the democratic developmental needs of the people, it must to be underpinned by the principles of universal service, institutional autonomy, editorial and programming independence, and public accountability.

1.5. Our understanding of democracy is one which is not authoritarian and statist. Democratic processes must facilitate participatory democracy by the broad mass of South Africa’s people, including through their representative and community-based organisations. This “bottom up” notion of the democracy requires the broadest possible public participation and maximum transparency, accountability and a free flow of information between government and its citizens. We see the ICASA as being critical to the proper functioning of our democracy through its regulation of broadcasting in the public interest.

2. INTERNATIONAL AGREEMENTS, CHARTERS, DECLARATIONS ETC ON BROADCASTING REGULATION 
2.1. The Coalition has obtained permission from the Konrad Ardenauer Stiftung to use Chapter 2 of its forthcoming second edition of SADC Media Law and Practise (to be published in 2011) which deals, among other things, with the hallmarks of democratic media regulation. This submission is based, to a large extent, on that chapter and the Coalition thanks KAS for the use thereof.
2.2. The Coalition has identified five instruments, charters, protocols and declarations adopted by the international bodies such as the African Union or adopted at significant conferences, whether held under the auspices of international bodies such as the United Nations’ Education, Scientific and Cultural Organisation (“UNESCO”) or civil society bodies focusing on the media, such as Article 19 – an international NGO focusing on press freedom issues. These five instruments, many (although not all) of which have a particular focus on Africa, deal among other things, with various aspects of democratic media regulation. From these instruments one can identify eight key principles of democratic broadcasting regulation. 
2.3. These principles can be used as a yardstick to assess South Africa’s commitment to democratic broadcasting regulation and to test whether or not the Proposed ICASA Amendment Bill, complies with internationally accepted hallmarks of democratic media regulation. 
2.4. The Coalition will not set out the instrument, charter, protocol or declaration as a whole as these deal often with a wide range of topics other than the broadcast media. Instead we detail the key media-related provisions thereof under the different principle headings.
2.5. It is also important to note that the list of instruments, charters, protocols or declarations referred to does not purport to contain every instrument, charter, protocol or declaration relevant to democratic broadcasting regulation but is rather a selection of the key instruments, charters, protocols or declarations made by bodies of international standing, with particular (but not exclusive) reference to Africa. 
2.6. The Coalition shall focus on the following instruments, charters, protocols and declarations which are listed in the order in which they were adopted:
2.6.1. The African Charter on Broadcasting 
The African Charter on Broadcasting was adopted by the participants of a UNESCO conference in 2001 to mark the 10th Anniversary of the Windhoek Declaration (“the African Charter on Broadcasting”). While the Windhoek Declaration focused mainly on the print media. The African Charter on Broadcasting focuses on the broadcast media.
2.6.2. The African Principles of Freedom of Expression Declaration
The Declaration of Principles on Freedom of Expression in Africa adopted in 2002 by the African Commission on Human and Peoples’ Rights, a body established under the auspices of the African Union (“the African Principles of Freedom of Expression Declaration”).
2.6.3. The Access to the Airwaves Principles
Access to the Airwaves: Principles on Freedom of Expression and Broadcast Regulation is a set of standards on how to promote and protect independent broadcasting while ensuring that broadcasting serves the interests of the public. The principles were developed by Article 19, an international NGO working on freedom of expression issues, as part of its International Standards Series in 2002 (“the Access to the Airwaves Principles”).
2.6.4. The Dakar Declaration
The Dakar Declaration adopted by a UNESCO-sponsored World Press Freedom Day conference in Senegal 2005.
2.6.5. UNESCO’s Media Development Indicators
UNESCO’s International Programme for the Development of Communications has published a document entitled “Media Development Indicators: A Framework for Assessing Media Development” in 2008 (“UNESCO’s Media Development Indicators”).
3. INTERNATIONALLY RECOGNISED PRINCIPLES OF DEMOCRATIC BROADCASTING REGULATION
3.1. The Coalition examined certain aspects of the international instruments, charters, protocols and declarations set out above which focus exclusively on the broadcast media, to discern the internationally-recognised hallmarks or principles of democratic broadcasting regulation.
3.2. Principle 1 – National Frameworks for the Regulation of Broadcasting Must be Set Down in Law:

3.2.1. Relevant provisions in international instruments, declarations and statements:
This principle is endorsed in:
· Article 1 of the African Charter on Broadcasting which provides, in its relevant part, that “[t]he legal framework for broadcasting must include a clear statement of the principles underpinning broadcast regulation, including promoting respect for freedom of expression...and the free flow of information and ideas”.

· Principle 14 of the Access to the Airwaves Principles which provides in its relevant part: “[t]he powers and responsibilities of regulatory bodies, for example in relation to licensing or complaints, should be set out clearly in the legislation which establishes them...These powers and responsibilities should be framed in such a way that regulatory bodies have some scope to ensure that the broadcasting sector functions in a fair, pluralistic and smooth manner and to set standards and rules in their areas of competence...”.

· Principle 17.1 of the Access to the Airwaves Principles which provides in its relevant part: “...[t]he framework for funding [of regulatory bodies] should be set out clearly in law...”.
3.2.2. Summary of the key aspects of the principle that national frameworks for broadcasting must be set down in law:
Broadcasting must be regulated in accordance with legislation which:

· sets out the principles underpinning broadcasting regulation, including freedom of expression

· sets out the powers and duties of broadcasting regulatory bodies which are necessary to ensure that the broadcasting sector is fair and pluralistic
· sets out the funding framework for broadcasting regulatory bodies.

3.2.3. Comment on the key aspects of the principle that national frameworks for broadcasting must be set down in law:
South Africa’s legal frameworks for broadcasting are indeed set down in law, not only in legislation, including, the Independent Communications Authority of South Africa Act, 2000 (“the ICASA Act”), the Broadcasting Act, 1999 (“the Broadcasting Act), the Electronic Communications Act, 2005 (“the ECA”) and the Media Development and Diversity Agency Act, 2002 (“the MDDA Act”), but also, critically, in section 192 of the Constitution which requires that “[n]ational legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society”. Given the supremacy of the Constitution, all of South Africa’s broadcasting legislation, and any amendments thereto (such as the Proposed ICASA Amendment Bill) must comply with the provisions of section 192 of the Constitution.
3.3. Principle 2 - Independent Regulation of Broadcasting
3.3.1. Relevant provisions in international instruments:
This principle is endorsed in:
· Article 2 of Part I of the African Charter on Broadcasting which states that “[a]ll formal powers in the areas of broadcast...regulation should be exercised by public authorities which are protected against interference, particularly of a political or economic nature, by, among other things, an appointments process for members which is open, transparent, involves the participation of civil society, and is not controlled by any political party”.

· Article V(2.) of the African Principles of Freedom of Expression Declaration which states in its relevant parts that “the broadcast regulatory system shall encourage private and community broadcasting” and that an “independent regulatory body shall be responsible for issuing broadcasting licences and for ensuring observance of licence conditions...”.

· Article VII of the African Principles of Freedom of Expression Declaration which provides:

1. “Any public authority that exercises powers in the areas of broadcast...regulation should be independent and adequately protected against interference, particularly of a political or economic nature.

2. The appointments process for members of a regulatory body should be open and transparent, should involve the participation of civil society, and shall not be controlled by any particular political party.

3. Any public authority that exercises power in the areas of broadcast...should be formally accountable to the public through a multi-party body.”

· The Dakar Declaration which calls on member states of UNESCO to “guarantee the independence of regulatory bodies for broadcasting”.

· Principle 11 of the Access to the Airwaves Principles which provides in its relevant part: “[t]he independence of regulatory bodies...should be specifically and explicitly provided for in the legislation which establishes them and, if possible, also in the constitution”.

· Principle 12 of the Access to the Airwaves Principles which provides in its relevant part: “...[r]egulatoy bodies should be required to...act in the public interest at all times”.

· Principle 13.2 of the Access to the Airwaves Principles which provides in its relevant part: “[o]nly individuals who have relevant expertise and/or experience should be eligible for appointment [to governing bodies of public entities which exercise powers in the areas of broadcast regulation]. Membership overall should be required to be reasonably representative of society as a whole”.
· Principle 17.2 of the Access to the Airwaves Principles which provides in its relevant part: “[f]unding processes should never be used to influence decision-making by regulatory bodies”.
3.3.2. Summary of the key content of the principle of independent regulation of broadcasting:
· Broadcasting must be regulated (including the granting and enforcement of broadcasting licences) by independent public authorities.

· The independence of the broadcasting regulator must be guaranteed in national legislation and if possible in the Constitution.

· An independent public broadcasting authority is one which:

· the members thereof are appointed in an open and transparent process characterised by public participation and which is not controlled by a single political party

· is formally accountable to the public through a multi-party body such as a Parliament

· acts in the public interest

· is not subject to any political or commercial interference 

· is not influenced by funding processes

· Governments must protect the independence of broadcasting regulatory bodies
· The members of an independent broadcasting authority must have relevant expertise and/or experience and must be reasonably representative of society as a whole.
3.3.3. Comment on the principle of independent regulation of broadcasting: 
3.3.3.1. It is particularly noteworthy how many African-focused international statements on the importance of independent regulation of broadcasting there are. This is no doubt due to the recognition of the role that broadcasting plays in poor, mainly rural countries with high rates of illiteracy. Newspapers are often not available outside of urban areas and when they are available they are often relatively expensive and are usually not published in local languages. Further, availability and cost of print media are in any event irrelevant if the “audience” cannot read. Broadcasting, particularly radio, is often the only mass means of communication in Africa because of the problems of poverty, the lack of print media distribution outside of urban areas and illiteracy.
3.3.3.2. Because of the centrality of broadcasting in assisting African people to access news and current affairs, it is recognised that political control and manipulation of broadcasting services can severely limit citizens’ rights such as: the rights to press freedom, an independent media and access to information.
3.3.3.3. Consequently it is recognised that independent broadcasting regulation is in the public interest.
3.3.3.4. It is particularly noteworthy that the essential aspects of the independence of such a broadcasting authority are: being appointed by, and being accountable, to a multi-party body such as a parliament, with public participation in the nominations process. This is important in guarding against the control (and possible abuse) of the broadcast media by a single political party.
3.4. Principle 3 – Pluralistic Broadcasting Environment that Provides for a Three-Tier System for Broadcasting: Public, Commercial and Community Services:
3.4.1. Relevant provisions in international instruments, declarations and statements:
· Article1(1) of Part I of the African Charter on Broadcasting which provides, in its relevant part, that “[t]he legal framework for broadcasting must include a clear statement of the principles underpinning broadcast regulation, including...diversity...as well as a three-tier system for broadcasting: public service, commercial and community”.

· Article V.1 of the African Principles of Freedom of Expression Declaration provides, in its relevant part that “[s]tates shall encourage a diverse, independent private broadcasting sector...”.

· Article V.2 of the African Principles of Freedom of Expression Declaration provides, in its relevant part that “[t]he broadcast regulatory system shall encourage private and community broadcasting in accordance with the following principles...there shall be equitable allocation of frequencies between private broadcasting uses, both commercial and community”.

· Principle 20.1 of the Access to the Airwaves Principles which provides in its relevant part:  “[r]estrictions may be imposed on the extent of foreign ownership and control over broadcasters but these restrictions should take into account the need for the broadcasting sector as a whole to develop and for broadcasting services to be economically viable.” 
· The UNESCO Media Development Indicators which provide that state must take positive measure to promote a pluralistic media. They suggest that states pass “specific legislation on cross-ownership within broadcasting and between broadcasting and other media sectors to prevent market dominance”.
3.4.2. Summary of the key aspects of the principle of pluralistic broadcasting environment that provides for a three-tier system for broadcasting: public, commercial and community services:
· A diverse broadcasting environment is one which is characterised by three tiers of broadcasters: public, private and community broadcasters

· There must be an equitable allocation of frequencies between the different types of broadcasters
· States must pass laws to prevent market dominance, particularly in the area of cross-media ownership and may pass laws regulating the extent of foreign ownership but these must take into account the developmental needs of the sector and the requirements of economic viability.

3.4.3. Comment on the key aspects of the principle of pluralistic broadcasting environment that provides for a three-tier system for broadcasting: public, commercial and community services: 
Regulating media ownership and control is a critical aspect of ensuring plurality of voices in the media. Too often a sector is judged by how many media outlets there are rather than how many different voices or points of view are being put across. The aim of cross media regulation is to prevent a particular media grouping from gaining market dominance over a range of media platforms (newspapers, radio and/or television) with a concomitant detrimental effect on the diversity of views and voices being available to the public in the media.
3.5. Principle 4 - Public as Opposed to State Broadcasting Services
3.5.1. Relevant provisions in international instruments:
This principle is endorsed in:

· Article 1 of Part I of the African Charter on Broadcasting, which states that the “legal framework for broadcasting should include a clear statement of the principles underpinning broadcast regulation including...a three tier system for broadcasting: public service, commercial and community”.

· Article 1 of Part II of the African Charter on Broadcasting, which states that “[a]ll State and government controlled broadcasters should be transformed into public service broadcasters, that are accountable to all strata of the people as represented by an independent board, and that serve the overall public interest, avoiding one-sided reporting and programming in regard to religion, political belief, culture, race and gender.”

· Article 2 of Part II of the African Charter on Broadcasting, which states in its relevant part: “public service broadcasters should, like broadcasting...regulators, be governed by bodies which are protected from interference”.

· Article 3 of Part II of the African Charter on Broadcasting, which states in its relevant part: “the public service mandate of public service broadcasters should be clearly defined”.

3.5.2. Summary of the key content of the principle of public as opposed to state broadcasting services:
· State broadcasters must be transformed into public broadcasters that serve the public

· Public broadcasting is one of the three tiers of broadcasting services, the others being commercial and community broadcasting

· A public broadcaster must have a clearly-defined public service mandate 
3.5.3. Comment on the principle of public as opposed to state broadcasting services:
3.5.3.1. It is particularly noteworthy how many African-focused international statements on the importance of public as opposed to state broadcasters there are. This is no doubt due to the recognition of the particularly important role that public broadcasting can play in poor, mainly rural countries with high rates of illiteracy. Newspapers are often not available outside of urban areas and when they are available they are often relatively expensive and are not published in local languages. Further, availability and cost are in any event irrelevant if the “audience” cannot read. Broadcasting, particularly radio, is often the only mass means of communication in Africa because of the problems of poverty, print media distribution outside of cities and illiteracy.
3.5.3.2. Because of the centrality of broadcasting in assisting African people to access news and current affairs, it is recognised that political control and manipulation of broadcasting services can severely limit citizen’s rights, namely, the rights to press freedom, an independent media and access to information.
3.5.3.3. Consequently it is recognised that having public broadcasters as opposed to state broadcasters is in the public interest.
3.6. Principle 5 – Availability of Community Broadcasting:
3.6.1. Relevant provisions in international instruments, declarations and statements:
This principle is endorsed in:

· Article 1 of Part III of the African Charter on Broadcasting, which provides, in its relevant part: “[c]ommunity broadcasting is broadcasting which is for, by and about the community, whose ownership and management is representative of the community, which pursues a social development agenda, and which is non-profit”.
· Article V.2 of the African Principles of Freedom of Expression Declaration which provides that “community broadcasting shall be promoted given its potential to broaden access by poor and rural communities to the airwaves”.

3.6.2. Summary of the key aspects of the principle of the availability of community broadcasting:
Non-profit community broadcasting has the potential to broaden access to the airwaves by poor and rural communities as it pursues a social development agenda and is owned and managed by people who are representative of the community.
3.6.3. Comment on the key aspects of the principle of the availability of community broadcasting:
3.6.3.1. Community broadcasting is generally based on two models:
3.6.3.1.1. Geographic communities ie a community living in a particular area or location; and/or
3.6.3.1.2. Community of interest ie a community bound by a common interest such as a religious community broadcaster or a youth radio station. 
3.6.3.2. Community broadcasting provides an important platform for citizen empowerment given that it is not operated along commercial lines.
3.6.3.3. It is however, important to note that the community broadcasting stations are often beset with long term viability concerns due to funding constraints.
3.7. Principle 6 - Equitable, Fair, Transparent and Participatory Licensing Processes, including of Frequencies:
3.7.1. Relevant provisions in international instruments, declarations and statements:
This principle is endorsed in:
· Article V.2 of the African Principles of Freedom of Expression Declaration which provides, in its relevant part that “...licensing processes shall be fair and transparent, and shall seek to promote diversity in broadcasting...”.

· Article 3 of Part I of the African Charter on Broadcasting which provides that: “[d]ecision-making processes about the overall allocation of the frequency spectrum should be open and participatory, and ensure that a fair proportion of the spectrum is allocated to broadcasting uses”.

· Article 4 of Part I of the African Charter on Broadcasting which provides that: “[t]he frequencies allocated to should be shared equitably among the three tiers of broadcasting”.

· Article 5 of Part I of the African Charter on Broadcasting which provides that: “[l]icensing processes for the allocation of specific frequencies to individual broadcasters should be fair and transparent, and based on clear criteria which include promoting media diversity in ownership and content.”

· Principle 18 of the Access to the Airwaves Principles which provides in its relevant part: “[b]roadcasters should be required to obtain a licence to operate”.

· Principle 19.1 of the Access to the Airwaves Principles which provides in its relevant part: “[a]ll licensing processes and decisions should be overseen by an independent regulatory body”.

· Principle 20.1 of the Access to the Airwaves Principles which provides in its relevant part: “[t]here should be no blanket prohibitions on awarding broadcasting licences to applicants except in relation to political parties, where such a ban may be appropriate.
· Principles 21.1 and 21.2 of the Access to the Airwaves Principles, which provide in their relevant parts: “The process [for obtaining a broadcasting licence] should be fair and transparent, include clear time limits within which decision must be made and allow for effective public input and an opportunity for the applicant to be heard... Licence applications should be assessed according to clear criteria set out advance in...law or regulations...[which] criteria should..be objective and should include promoting a wide range of viewpoints which fairly reflects the diversity of the population and preventing undue concentration of ownership, as well as an assessment of the financial and technical capacity of the applicant.” 
3.7.2. Summary of the key aspects of the principle of equitable, fair, transparent and participatory licensing processes, including of frequencies
· Broadcasters must have a licence to operate

· Licensing decisions must be made by independent broadcasting regulatory bodies 

· Licensing processes, including the licensing of radio frequency spectrum, must be:

· fair, open, transparent, and participatory, allowing for both the public and the applicant to be heard

· based on clear criteria set down in law, and which ought to include the technical and financial capabilities of the applicant 

· subject to time limits for decisions

· The aim of licensing processes is to promote diversity of ownership and content in broadcasting

· A fair proportion of the radio frequency spectrum must be allocated to broadcasting uses and these must be shared equitably among the three tiers of broadcasting services: public, commercial and community
· The only appropriate blanket prohibition on awarding licences is in respect of political parties

3.7.3. Commentary on the key aspects of the principle of equitable, fair, transparent and participatory licensing processes, including of frequencies:
3.7.3.1. As more and more countries pass broadcasting-specific legislation, these internationally-accepted standards relating to licensing processes are becoming more common.
3.7.3.2. However there are still a number of countries where the actual decision as to whether or not to grant a licence is made by or in conjunction with the relevant Minister as opposed to being made entirely an independent broadcasting regulatory authority.
3.8. Principle 7 – Universal Access to Broadcasting Services and Equitable Access to Signal Distribution and Other Infrastructure:
3.8.1. Relevant provisions in international instruments, declarations and statements:
This principle is endorsed in:

· Article 7 of Part II of the African Charter on Broadcasting, which provides, in its relevant part: “[t]he transmissions infrastructure used by public service broadcasters should be made accessible to all broadcasters under reasonable and non-discriminatory terms”.

· Article VI of the African Principles of Freedom of Expression Declaration which provides, in its relevant part that “...public broadcasters should strive to ensure that their transmission system covers the whole territory of the country”.
· Principle 7.1 of the Access to the Airwaves Principles, which provides in its relevant part: “[t]he State should promote the necessary infrastructure for broadcast development, such as sufficient and constant electricity supply and access to adequate telecommunications services”.

3.8.2. Summary of the key aspects of the principle of universal access to broadcasting services and equitable access to signal distribution and other infrastructure
· The state must promote infrastructure for broadcast development including:

· reliable electricity supply

· telecommunications 

· Universal access must be promoted by ensuring that public broadcasting transmission or signal distribution systems cover the whole country
· Public broadcasting transmission systems must be made available to all licensed broadcasters on reasonable and non-discriminatory terms
3.8.3. Comment on the key aspects of the principle of universal access to broadcasting services and equitable access to signal distribution and other infrastructure 
3.8.3.1. Broadcasting requires infrastructure: telecommunications facilities and links, signal reception and distribution facilities and in particular, broadcasting transmitters. 
3.8.3.2. It is particularly important that the public broadcaster is able to ensure universal access to its services because of the importance of public broadcasting for ensuring access to news and information. 
3.8.3.3. Further, such public broadcasting infrastructure can and should be used by other licensed broadcasters on reasonable and non-discriminatory terms so as to avoid unnecessary costs in duplicating infrastructure and to ensure diversity of available services.
3.9. Principle 8 – Regulating Broadcasting Content in the Public Interest:
3.9.1. Relevant provisions in international instruments, declarations and statements:
This principle is endorsed in:
· Article 6 of Part 1 of the African Charter on Broadcasting which states that “[b]roadcasters should be required to promote and develop local content, which should be defined to include African content, including through the introduction of minimum quotas”.

· Article VI of the African Principles of Freedom of Expression Declaration provides, in its relevant part that the principles governing public service broadcasters include that “...the public service ambit of public broadcasters should be clearly defined and include an obligation to ensure that the public receive adequate, politically balanced information, particularly during election periods”.

· Principle 2.1 of the Access to the Airwaves Principles which provides in its relevant part: “[t]he principle of editorial independence, whereby programming decisions are made by broadcasters on the basis of professional criteria and the public’s right to know, should be guaranteed by law...”.

· Principle 23.3 of the Access to the Airwaves Principles which provides in its relevant part: “[a]ny content rules should be developed in close consultation with broadcasters and other interested parties and should be finalised only after public consultation.”

· Principle 23.4 of the Access to the Airwaves Principles which provides in its relevant part: “[r]esponsibility for oversight of any content rules should be by [an independent] regulatory body”.

· Principle 24.2 of the Access to the Airwaves Principles which provides in its relevant part that “positive content obligations may be placed on commercial and community broadcasters but only where their purpose and effect is to promote broadcast diversity by enhancing the range of material available to the public...Such obligations may be imposed, for example, in relation to local content and/or languages, minority and children’s programming, and news.”

· Principle 29.2 of the Access to the Airwaves Principles which provides in its relevant part:  “Public broadcasters have a primary obligation [to ensure that the public receive adequate information during an election period] but obligations may also be placed on commercial and/or community broadcasters...provided... these obligations are not excessively onerous”. 

· Principle 29.3 of the Access to the Airwaves Principles which provides in its relevant part:  “broadcasters are required to ensure that all election coverage is fair, equitable and non-discriminatory”.
· Principle 29.4 of the Access to the Airwaves Principles which provides in its relevant part: “any obligations regarding election broadcasting should be overseen by an independent regulatory authority”. 
3.9.2. Summary of the key aspects of the principle of regulating broadcasting content in the public interest:
· General Content Regulation:
· editorial independence, whereby programming decisions are made by broadcasters on the basis of professional criteria and the public’s right to know, must be guaranteed by law
· content rules must be developed in close consultation with broadcasters and other interested parties and must be finalised only after public consultation
· positive content obligations may be placed on commercial and community broadcasters but only where their purpose and effect is to promote broadcast content diversity. Such obligations may be imposed, for example, in relation to local content and/or languages, minority and children’s programming, and news.
· oversight of any content rules, including election broadcasting obligations, must be by an independent regulatory body
· Local Content Regulation: Governments should promote local content, including African content, by introducing minimum local content quotas for broadcasting services
· Election-related Content Regulation:
· public broadcasters have a primary obligation to provide adequate and balanced political reporting, particularly during election periods
· obligations to provide information during an election period may also be imposed upon commercial and/or community broadcasters, provided they are not too onerous
· all broadcasters are required to ensure that election coverage is fair, equitable and non-discriminatory
3.9.3. Comment on the key aspects of the principle of regulating broadcasting content in the public interest:
3.9.3.1. Because of the immediacy and often passive nature of broadcasting (unlike a medium which requires active engagement such as the print media which requires one to actually read it), broadcasting has always been subject to far more stringent content restrictions than the print media. By itself this is not problematic provided certain appropriate safeguards that comply with internationally-accepted grounds for restricting the media, are adhered to.
3.9.3.2. The problem of insufficient investment in local culture is particularly acute in respect of broadcasting because of high production costs. Nevertheless, ensuring that people have access to content that is in their home language and which is reflective of their community, is important to preserving local cultures and identities and to ensuring that people’s information needs are met.
3.9.3.3. Undoubtedly the most serious challenge in respect of broadcasting content regulation is ensuring that broadcasters do indeed provide balanced, informative, public interest information during election periods. All too often political parties, particularly ruling ones, try to ensure that broadcasters (particularly public ones) play a partisan role in the government’s interest rather than in the public’s interest.
4. DEMOCRATIC BROADCASTING REGULATION FOR SOUTH AFRICA

4.1. The eight key principles of democratic broadcasting regulation identified above provide a great deal of assistance but they need to be refined to ensure that a truly South African vision for  democratic broadcasting regulation is developed that takes proper account of our unique complexities and circumstances. 

4.2. While the Coalition fully supports all the international principles set out above, we think it important to emphasise the following:

4.2.1. Our understanding of universal service is that every person in South Africa is entitled to receive both radio and television programming in one or more of the official languages in his or her home. 

4.2.2. Our understanding of institutional autonomy is that the ICASA, as the broadcasting regulator, must be governed by structures that protect and enhance its public accountability through being independent of all vested and powerful interests whether political, commercial or social. Hence, no political party or commercial grouping should be in a position to control the affairs of the ICASA or any particular aspect of its regulatory functions. We believe that one of the best ways of protecting ICASA’s institutional autonomy and public accountability is through Parliament’s active involvement in council appointments, removals and general organisational oversight guided only by the public interest.
4.2.3. Our understanding of editorial and programming independence is that ICASA must regulate the broadcasting sector to allow for the Constitutional right to freedom of expression so that ordinary citizens can enjoy the right of access to information from a range of different types of broadcast media, public, commercial and community, necessary to empower them to:

· Participate meaningfully in our democracy on the basis of being informed

· Hold public power accountable 

· Be involved in decision-making to ensure socio-economic development

It is essential that ICASA remains protected against both political and commercial interference so that it is free to regulate the broadcasting industry such that the public has access to, among other things, a range of sources for news and current affairs programming that reports on all issues without fear or favour. 

4.2.4. Our understanding of public accountability is that the broadcast media in our country should be accountable to its viewers and listeners both as audiences and as citizens. In terms of audiences, the broadcasting sector as a whole needs to entertain, inform and educate us in our own languages and in ways that develop our unique culture(s). As citizens, the broadcasting sector must play a role in deepening democracy, through building a commitment to the values underpinning our Constitution and through fostering economic and social development. We believe one of the best ways of protecting the broadcasting sector’s public accountability is through ICASA’s active involvement in monitoring compliance with licence conditions and broadcasting legislation and regulations. ICASA in turn is accountable to the public for its regulation of the broadcasting media sector (note for the purposes of this presentation the Coalition is not concerned with ICASA’s role in regulating the postal sector or the electronic communications sector except in so far as this relates to broadcasting). Again, we think it essential to ensure that ICASA is accountable to the public through Parliament and that this ought not to be diluted through excessive and unconstitutional interventions by the executive branch of government. 

5. CONCLUSION
5.1. The Coalition is anxious to ensure that the Ministry, Parliament and the Public understands that its commitment to the fulfilment of the promises of the Constitution does not extend only to democratic civil rights but also to the socio-economic rights that are the foundation for development in South Africa. 

5.2. The Coalition’s vision of democratic broadcasting regulation is one which is in line with internationally-accepted principles. 
5.3. Further, the Coalition points out that this vision is one that was adopted by, among others, the African National Congress (“the ANC”), at the Mayibuye Conference in the Netherlands in the early 1990s that paved the way for the democratic transformation of South Africa’s Apartheid-era Statist broadcasting environment.

5.4. The Coalition is proud of the fact that South Africa’s broadcasting regulatory environment is, and since the birth of our democracy has been, exemplary in complying with the internationally-accepted standards for democratic broadcasting regulation as set out above.

5.5. However, the Coalition is concerned that the Proposed ICASA Amendment Bill, in a number of respects, does not accord with internationally-accepted principles of democratic media regulation which are set out above, and indeed does not even accord with the ANC’s own stated policy on broadcasting. Consequently the Coalition has set out its detailed concerns with the Proposed ICASA Bill in the submission to which this Annexure B is annexed. 
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