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                           WRITTEN SUBMISSION ON THE ICASA AMENDMENT BILL (2010)

                                   BY THE NATIONAL COMMUNITY RADIO FORUM (NCRF) 
                                                            23 July 2010
1.
Introduction

1. The Department of Communications (DoC) published the “Independent Communications Authority of South Africa Amendment Bill” (the proposed ICASA Bill) in Notice No. 650 in Government Gazette No. 33324 on 25 June 2010. The deadline for written submissions was set for 25 July 2010. .
2. The NCRF would like to thank the Minister of Communications and the DoC for the opportunity to make this written submission. The NCRF would also welcome the opportunity to make oral presentations on these issues.
3. The National Community Radio Forum (NCRF) is a national, membership-based association of 103 Community Radio Stations and support service organisations. The NCRF was established in 1993 to lobby for the diversification of the airwaves in The Republic of South Africa and to promote the development and growth of the Community Radio sector. The NCRF is governed by a Charter and the Constitution that are implemented by the Board of Directors elected bi-annually at a Bi-Annual General Meeting. 

2.
SCOPE OF THE NCRF’S WRITTEN REPRESENTATIONS

1. The NCRF welcomes the Department of Communication’s commitment and interest in resolving regulatory problems in the communications sector as expressed through the publication of the proposed ICASA Amendment Bill. While the NCRF acknowledges the need to deal with these matters as speedily as possible, the NCRF is of the view that this is an opportunity to deal with challenges in a holistic and comprehensive manner and should not be fast-tracked. 
2. The NCRF therefore supports the SOS: Support Public Broadcasting Coalition’s call for a comprehensive policy review as the Bill  addresses institutions and functions that impact on the future sustainability of the Community Radio Sector.
3. This submission is based on resolutions passed at the NCRF’s Bi-Annual General Meeting held in Upington, Northern Cape in December 2009. The BGM (in full) was attended by 70 member stations and service organisations. The submission also draws on the resolutions taken at the NCRF’s Policy Reflection workshop held in October 2009.
4. The NCRF, in support of the DoC’s efforts to bring out legislative reform, and in partnership with the SOS Coalition: Supporting Public Broadcasting; have engaged in a campaign to encourage community radio stations to make individual submissions and for these stations to run public awareness programmes on the proposed Bill through the production of materials and the provision of support. This is in recognition of the principle that citizen participation in the legislative process is incredibly important. The NCRF would like to stress that public involvement and consultation should not be short-circuited. 
5. The NCRF is a member of the Coalition and supports the Coalition’s submission. Given the limited amount of time to put together a submission, the NCRF has focused its submission primarily on those aspects of the proposed Bill that speak to community broadcasting issues while the SOS submission takes care of other matters, particularly on issues related to process and constitutionality matters.
6. Given the tight timeframes, the NCRF has focused its attention on some of the main issues and problems that arise from the Proposed Bill. The NCRF also reserves the right to submit updated submissions informed by further contributions through community consultations by stations.
7. The NCRF assures the DoC and the Minister that it wishes to engage in a frank, open and constructive engagement with the Proposed Bill to ensure that public broadcasting, and community broadcasting in particular, serves to deepen and strengthen our democracy, contributes to diversity, is sustainable and does indeed serve the needs of our people and our emerging democracy.
8. The NCRF reiterates its call for the deadline for submissions to be extended to the end of August to provide more time for the sector to engage with the proposed amendments.

3.
 Complaints and Compliance Committee
1. The NCRF acknowledges that compliance and accountability needs to enhanced and strengthened in the sector; this should be driven by the principle of self-regulation with the sector setting up its own frameworks, standards and processes. 

2. NCRF’s areas of concern are: 
2.1. Ownership and Control models impact on the governance and sustainability of licensees.
2.2. The functions of ICASA and the perceived lack of capacity within specifically the monitoring and compliance activity.
2.3. The Lack of compliance of radio stations and the perceived lack of proactive regulation.    
3. The NCRF also acknowledges that ICASA needs to be strengthened and better resourced to enable it to undertake its monitoring function more effectively and meaningfully. This includes increasing capacity and skills, research skills and provincial offices.

4. The NCRF therefore supports the need for to strengthen the Complaints and Compliance Committee (CCC) based on best practice in community radio development in South Africa and internationally.
5. The NCRF also welcomes those amendments aimed at ensuring that ICASA operates more efficiently and for improving turnaround times. The amendments that ensure that a finding in an inquiry must be made within 90 days and not 180 days as stipulated previously are positive as is the amendment that ensures that the Committee must commence a hearing within 45 days from the date the complaint is lodged and make a finding within 60 days from the date the complaint is lodged and not 90 days as before. However, we note that it is important to look at international and local best practice in this regard and benchmark our turnaround times against these norms. The number of days stipulated should take into consideration these norms. 
6. However, the NCRF does not believe that the appointment of members of the CCC should be nominated by the Minister as contemplated in Subsection 10(a) of the Proposed Bill. This takes away ICASA’s power and is a threat to its institutional independence.

7. The CCC must be managed by and accountable to ICASA without any threat of political interference.

8. Section 10(b) proposes that a chairperson be appointed on a full-time basis to manage the work of the CCC and deletes the reference to the Chairperson managing this role. These are decisions that should be made ICASA itself based on an assessment of whether such a function is needed on a full-time or part-time basis and moreover, that for accountability and management purposes, the Chairperson should be responsible for overseeing the work of the CCC.
9. The NCRF is of the view that Section 14 of the Proposed ICASA Bill gives the CCC the regulatory role that is played by ICASA by making the CCC responsible for findings and for issuing orders instead of ICASA and argues that ICASA should be able to allowed to retain the discretion over whether or not to accept a recommendation from the CCC in order to perform its function as the independent broadcasting regulator acting in the public interest.

4. 
Tariff Advisory Committee

1. Sustainability in the community broadcasting sector is hugely affected by the high transmission rates charged by Sentech and other prohibitively high costs. An important intervention is to ensure a preferential rate for transmission costs for community broadcasters. 
2. The NCRF therefore welcomes the efforts to look at costs in the broadcasting sector and the community broadcasting sector in particular.

3. The NCRF contends that it is ICASA’s role to regulate broadcasting in the public interest and the establishment of the Tariff Advisory Council is unnecessary and impinges on ICASA’s institutional independence to determine subscription and signal distribution tariffs.
4. Section 16B (2) undermines ICASA’s institutional independence by requiring that ICASA consult the Minister on the composition of the Tariff Advisory Council. 

10.       Powers of the Minister and Independence
1. The Bill proposes the following powers for the Minister:

1.1.1. the Bill requires that the chairperson of the ICASA Council be required to “perform any function assigned to him or her by the Minister”;
1.1.2. the Bill proposes that the Minister should assign responsibilities to the Chairperson and to each appointed councillor for licensing, monitoring and compliance; markets and competition etc.;
1.1.3. the Minister “or his or her delegate” is to chair the panel to evaluate the performance of the Chairperson and other ICASA Councillors; and
1.1.4. the Bill includes a clause that states that ICASA “must implement policy and policy directions made by the Minister”
2. The NCRF is also these proposals in the Bill? giving the Minister of Communications powers proposed in the ICASA Amendment Bill as they raise the potential for political interference and could fundamentally threaten ICASA’s ability to undertake its work in fair and impartial way and in the public interest

3. The NCRF is of the opinion that the Minister should not have the new powers  being proposed within the Bill. These proposed new functions threaten the independence of the Regulator on both governance and operational levels. 
4. The NCRF submits that the purpose of the ICASA Bill is precisely to protect he independence and also to clarify the authority of the Regulator in relation to the statutes and structures.  
Conclusion

The NCRF once again extends its gratitude to the DOC for this opportunity to comment on the Proposed Bill and remains available to engage with the DOC going forward.

Please feel free to contact Mr. Franklin Huizies should there be any queries or clarity regarding this submission.

Email:

franklin@ncrf.org.za
Cell:

(078) 459-8103
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