WRITTEN REPRESENTATIONS BY THE CIVIL SOCIETY COALITION, SOS – SUPPORTING PUBLIC BROADCASTING, PREVIOUSLY SAVE OUR SABC, ON ICASA’S DISCUSSION DOCUMENT ON ISSUES OF OWNERSHIP AND CONTROL

19 February 2010

_____________________________________________________________________________

1. INTRODUCTION
1.1. The Independent Communications Authority of South Africa (ICASA) has in terms of the Electronic Communications Act (36/2005) published in Government Gazette No. 32719, Notice 1532 of 2009 a discussion document on issues of ownership and control asking for public comment with 19th February 2010 as a deadline.  
1.2. We, the Civil Society Coalition: SOS: Supporting Public Broadcasting (“the Coalition”), thank ICASA for the opportunity to make these written representations. Further, we would like to have the opportunity to present our opinions orally.
1.3.  Please see Annexure A for list of members.
2. STATUS OF ICASA’S JANUARY 2004 POSITION PAPER – “THE REVIEW OF OWNERSHIP AND CONTROL OF BROADCASTING SERVICES AND EXISTING COMMERCIAL SOUND BROADCASTING LICENCSES” 
2.1. The Coalition notes the thorough research and legal work done as regards the above Paper and the fact that ICASA embarked on a substantive public consultation process in this regard. The Coalition thus questions the need to start this process afresh.
2.2. However, the Coalition is aware of the fact that the Position Paper was drafted in terms of the Independent Broadcasting Authority Act and that this has now been repealed by the Electronic Communications Act, 2005. We have been informed by ICASA that after seeking legal advice on the matter they were advised to start the process afresh due to the fact that the IBA Act was now no longer in force.
2.3. However, after seeking our own legal opinion the Coalition believes that ICASA in fact does not need to start the process anew. Further, that it would be problematic if it did. This is given the thoroughness of the work done, the extensiveness of the consultation process, the money spent to date on the process and its continued relevance. The Coalition thus believes that the Position Paper should be re-printed and that this should then be the starting point for a new public consultation process. 
2.4. However, one of the issues that should certainly be reassessed in terms of the present round of consultations should be the issue of the impact of digital migration on issues of ownership and control. 
3. MAJOR ARGUMENTS MADE AS PART OF THE 2004 POSITION PAPER
3.1. The Coalition notes a number of points made in the Position Paper including the arguments that:

3.1.1.  Consolidation of broadcasting interests and the control of a multiplicity of commercial services do not automatically mean an end to plurality and diversity of voices.
3.1.2. That a measure of “regulated consolidation” should be allowed and that this means that the limitations on ownership should be relaxed but not dispensed with.
3.1.3. That the 20% ceiling on foreign ownership of broadcasting licensees should be raised in order to facilitate an increase in foreign investment. 
3.1.4. That ICASA should dispense with a finite numerical limit on the number of commercial licenses. A structural, percentage-based limitation should rather be implemented and that no person should control more than 35% of the number of commercial sound broadcasting services that are licensed to broadcast. 

3.1.5. That as regards limitations on cross media control of broadcasting services – the recommended limit should be raised to 25%.
3.1.6. That exemptions should be made to limitations on ownership and control in the following cases: the promotion of the ownership and control of broadcasting services by historically disadvantaged people, ensuring the survival of a failing newspaper, and ensuring the survival of a failing commercial broadcasting licensee. 
4. THE COALITION’S PERSPECTIVE ON THESE POSITIONS
4.1. The Coalition notes that ownership and control regulations have a number of purposes including the building of the commercial broadcast industry and encouraging new players. A further critical reason, of course, is to encourage a diversity of views. Coalition members however note the elusiveness of the latter goal and the fact that international research points to the fact that there is no automatic correlation between diversity in ownership and control and diversity of views at programming level. However, the Coalition believes strongly that diversity within ownership and control is certainly an important starting point.
4.2.  The Coalition strongly supports a wide diversity of ownership including commercial, public and community ownership to ensure the strengthening of the three tier broadcasting landscape.
4.3. The Coalition also strongly supports South African ownership of broadcasting services as broadcasting is an essential public service. The Coalition thus believes that the ceiling on foreign ownership should be left in tact. 

4.4. Other issues that need to be looked at to ensure a greater diversity of views at programming level include stricter license conditions, and stricter enforcement of license conditions. Further to this the Coalition proposes that ICASA should undertake an important research study on the impact of its news regulations. The critical question is - are the Regulations contributing to a greater diversity of views in the news and if not ICASA needs to look at how these Regulations could be strengthened.
4.5. Finally, the Coalition notes the importance of investment in less lucrative secondary markets. The Coalition notes for instance the fact that no commercial players wanted to take up licenses in Northern Cape. One way forward on this could be to incentivise the big players to go into secondary markets by allowing them to own higher numbers of licenses but then to restrict these players in terms of ownership in more lucrative primary markets.

4 CONCLUSION
4.1 The Coalition thanks ICASA for the opportunity to make these written representations and hopes that it will be called on to make oral representations
.
4.2 Please do not hesitate to contact Ms Kate Skinner, the Coalition’s Campaign Coordinator, (contact details provided below) should ICASA have any queries or require any further information with regard to this submission.

Cell: 082.926.6404.

Email: kate.skinner@mweb.co.za 

ANNEXURE A

Members of the Civil Society Coalition SOS: Supporting Public Broadcasting 

· AIDC (Alternative Information Development Centre)

· BEMAWU (The Broadcast, Electronic Media and Allied Workers Union)

· COSATU (Congress of South African Trade Unions)

· Communication Workers Union (CWU)

· Creative Workers Union of South Africa (CWUSA)
· Documentary Filmmakers Association

· Ecumenical Services for Social and Economic Transformation (ESSET)

· Federation of South African Unions (FEDUSA)

· Gender and Media Southern Africa (Gemsa)

· Genderlinks

· IDASA, an African Democracy Institute

· The FXI (Freedom of Expression Institute) 

· The FXN (Freedom of Expression Network)

· The IPO (Independent Producers Organisation)

· The IAJ (Institute for the Advancement of Journalism)

· The MMA (Media Monitoring Africa)

· The South African Screen Federation (SASFED) 

· MISA South Africa (The South African National Chapter of the  Media Institute of Southern Africa)

· The NCRF (National Community Radio Forum)

· The National Consumer Forum

· SANGONET (The South African Non-Governmental Organisation Network)

· SAHA (The South African History Archives)

· The TAC (Treatment Action Campaign)

· Workers World Media Productions

· Writers Guild South Africa

· Ms. Ingrid Bruynse – Bright Media

· Mr. Raymond Louw – South African National Editors Forum (in his private capacity)  

· Prof. Anton Harber – Caxton Professor of Journalism, University of the Witwatersrand (in his private capacity)

· Prof. Devan Pillay – Head of Sociology Department, University of the Witwatersrand 

· Prof. Tawana Kupe – Associate Professor of Media Studies and Dean of the Faculty of Humanities, University of the Witwatersrand (in his private capacity)

· Ms. Justine Limpitlaw – broadcasting lawyer (in her private capacity)

· Ms. Jeanette Minnie of Zambezi FoX – international Freedom of Expression and Media Consultant
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