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_____________________________________________________________________________

1. INTRODUCTION
1.1. The Independent Communications Authority of South Africa (ICASA) has in terms of the Electronic Communications Act (36/2005) published a discussion document on issues of ownership and control. A notice was published in Government Gazette No. 32719, Notice 1532 of 2009. The deadline for comment was 19th February 2010.  Public hearings were then held at ICASA on the 6th of May 2010. At the public hearings, ICASA requested the Coalition to provide some further written answers to a number of issues raised at the hearings.
1.2. We, the Civil Society Coalition: SOS: Support Public Broadcasting (“the Coalition”), thank ICASA for the opportunity to make these further written representations.
1.3.  Please see Annexure A for list of members.
2. ICASA’S JANUARY 2004 POSITION PAPER - GAPS IN TERMS OF DIGITAL MIGRATION ISSUES   
2.1. The Coalition stated in the oral hearings that although the 2004 Position Paper should certainly be the starting point for discussions on ownership and control, there were a number of gaps. We stated that, “the law does not sufficiently provide for the multi-channel environment arising from digital migration or take into account convergence.” ICASA requested that we further explore this statement.

2.2. One proposal that certainly needs to be reconsidered is the limitation on free to air television broadcasting licenses. The present limit is that a license holder can only own one TV station. But given the multi-channel environment, this now no longer makes sense. This proposal should be re-considered.

2.3. A further issue that needs to be seriously considered is that ICASA should look into limiting control across different platforms. For instance it is very problematic that one company has control in terms of both satellite and terrestrial subscription broadcasters. This certainly imposes barriers to entry for new players.

3. THE LICENSING PROCESS - ENSURING BBBEE COMPLIANCE 
3.1. At the ICASA oral hearings the SOS Coalition stated that it believed that the current process of competitive licensing worked. The Coalition stated that those applicants who comply more with BBBEE imperatives have a competitive advantage over others. ICASA asked SOS to elaborate on this statement.
3.2. SOS believes that the present licensing process does work in terms of ensuring that licensees have BEE shareholders. Those licensees that have a greater BEE ownership do have an advantage. As stated in our submission “at one level broadcasting is one of the most transformed sectors in the economy – there are no license holders that are not already at least 25% black owned and controlled.”
3.3. However, where the problems come in, is on a series of other levels – firstly there is generally a reduction in the number of BBBEE shareholders in broadcasting post licensing - the small shareholders sell their shares fairly swiftly. ICASA certainly needs to consider what to do about this. One option is to consider a “lock-in” period. SOS supports this but notes certain problems. Firstly as soon as the “lock-in” period is over, smaller shareholders will probably sell their shares - the inevitable will just be delayed. Further, SOS noted that “lock-in” clauses generally create a two tier level of shares – those that can be traded and those that can not. This makes certain shares more valuable than others. 
3.3.1.  SOS believes that it is difficult, if not impossible, to counteract these trends. Ultimately the Coalition believes that this points to the limitation of focusing BBBEE on the ownership level alone. Transformation needs to be pursued at a number of other levels including the level of management, procurement, ensuring skills and talent development etc. This is a critical point that the Coalition wants to make. Hence the important need for licensees to comply with the BBBEE codes. The codes ensure transformation at a number of levels including management, procurement, skills development etc.
3.4. Another important issue to consider is that smaller BBBEE shareholders often have very little transformative impact on the operations of the company. The SOS Coalition noted these issues at the oral hearing. The Coalition would like to see ICASA in future really interrogating applicants as regards their plans to ensure that historically disadvantaged shareholders have a real voice re: the transformation of the station.  
4 CONCLUSION
4.1 The Coalition thanks ICASA for the opportunity to make these further written representations.
.
4.2 Please do not hesitate to contact Ms Kate Skinner, the Coalition’s Campaign Coordinator, (contact details provided below) should ICASA have any queries or require any further information with regard to this submission.

Cell: 082.926.6404.

Email: kate.skinner@mweb.co.za 

ANNEXURE A

Members of the Civil Society Coalition SOS: Supporting Public Broadcasting 

· AIDC (Alternative Information Development Centre)

· BEMAWU (The Broadcast, Electronic Media and Allied Workers Union)

· COSATU (Congress of South African Trade Unions)

· Communication Workers Union (CWU)

· Creative Workers Union of South Africa (CWUSA)
· Documentary Filmmakers Association

· Ecumenical Services for Social and Economic Transformation (ESSET)

· Federation of South African Unions (FEDUSA)

· Gender and Media Southern Africa (Gemsa)

· Genderlinks

· IDASA, an African Democracy Institute

· The FXI (Freedom of Expression Institute) 

· The FXN (Freedom of Expression Network)

· The IPO (Independent Producers Organisation)

· The IAJ (Institute for the Advancement of Journalism)

· The MMA (Media Monitoring Africa)

· The South African Screen Federation (SASFED) 

· MISA South Africa (The South African National Chapter of the  Media Institute of Southern Africa)

· The NCRF (National Community Radio Forum)

· The National Consumer Forum

· SANGONET (The South African Non-Governmental Organisation Network)

· SAHA (The South African History Archives)

· The TAC (Treatment Action Campaign)

· Workers World Media Productions

· Writers Guild South Africa

· Ms. Ingrid Bruynse – Bright Media

· Mr. Raymond Louw – South African National Editors Forum (in his private capacity)  

· Prof. Anton Harber – Caxton Professor of Journalism, University of the Witwatersrand (in his private capacity)

· Prof. Devan Pillay – Head of Sociology Department, University of the Witwatersrand 

· Prof. Tawana Kupe – Associate Professor of Media Studies and Dean of the Faculty of Humanities, University of the Witwatersrand (in his private capacity)

· Ms. Justine Limpitlaw – broadcasting lawyer (in her private capacity)

· Ms. Jeanette Minnie of Zambezi FoX – international Freedom of Expression and Media Consultant
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