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Introduction
Cape Town TV (CTV) is a community television broadcaster licensed under a temporary class broadcasting license of one-year’s duration. CTV was formed in 2006 when over 100 NGOs met at CTV’s first AGM to formalize the organisation. CTV began broadcasting to the greater Cape Town region on 1 September 2008, after winning its first temporary license from ICASA.
As a community television broadcaster, CTV has a direct interest in the provisions of the Public Service Broadcasting Bill (herein after referred to as ‘the Bill’) and all other relevant legislation and regulations pertaining to community broadcasting in South Africa. This submission thus addresses mainly those parts of the Bill that are relevant to community broadcasting, although some aspects concerning the SABC are also touched upon.
We welcome the inception of the Bill as a positive step towards creating a public service broadcasting environment that will be of benefit to all South Africans. In particular we appreciate the measures outlined in the Bill that seek to establish a firmer regulatory and structural support base for the community television sector, which is sorely in need of mechanisms to both foster its development and to ensure that it is not hijacked by commercial or sectarian groupings with only their own interests at heart.
At the same time we note with concern that there are a number of structural and procedural weaknesses in the Bill that have been identified by the SOS Coalition and which will impede its passage to enactment. We therefore call on the Department of Communications (DoC) to revise the Bill accordingly, as well as to take cognizance of the various public submissions and to harmonize the Bill in order to ensure the provision of a strong public broadcasting sector that caters for enhanced democracy, freedom of expression and social development. To this end we support the view of the Coalition concerning the technical flaws contained in the Bill which must be rectified in order for it to be a legally coherent document that may be passed by Parliament. 
We also note that community television was not invented by the present government of South Africa, but its tradition extends back to the Jabulani – Freedom of the Airwaves Conference in 1991. Since that time, media activists have struggled for a community broadcasting sector that deepens democracy in the country and developmental concerns are a part of that impulse rather than separate from it. Community media have thus not been established for purely developmental purposes, nor can their editorial integrity be compromised by undue governmental control, whether at the national or local levels. Moreover, community media must be seen in the context of global developments in this area which include upholding values such as democracy and free speech, which underpin these media in an international context.

We therefore respectfully call upon legislators to construct a regulatory base that guarantees the fundamental right to freedom of expression through editorial and fiscal independence, and through mixed funding models that will form the basis for a vibrant, independent community media sector that can contribute to South Africa’s democratic, developmental and free society.

We thank the DoC for this opportunity of contributing to policy development and we are very willing to contribute oral submissions in any policy debates that might be forthcoming.

This document is divided into three parts which comment on different sections of the Bill: Part 1 deals with the public broadcaster, the SABC; Part 2 deals with community broadcasting and Part 3 covers the proposed Charter on Community Broadcasting Services.
Part 1 – the SABC

1. Section 12 of the Bill pertains to the organisation of the SABC. Under sub-section (3), the Bill provides for the establishment of SABC regional channels, which will broadcast exclusively in African languages, including Afrikaans. We note that ICASA has licensed these channels to provide programming only in indigenous African languages, including Afrikaans and excluding English, which is contrary to sub-section (2)(a) of this section. English is one of the main common languages used by all the peoples of the Republic of South Africa to communicate with one another. While this exclusion may appear reasonable given the predominance of English language programming in the other existing television channels, its total exclusion in the regional channels cannot be conducive to the communication and information needs of local populations within the regions to be served by these channels. We thus recommend that English language programming be included in the overall mix of these channels, even while other indigenous language programming may predominate.

2. We note that Section 13 of the Bill provides that funding for the SABC’s regional channels will come from the PSB Fund, provincial government, donations and sponsorships. Some advertising may also be allowed. This funding model will put these regional channels into direct conflict with the funding efforts of community broadcasters, serving locales within these regions and attempting to access funding from these self-same sources. We submit that community broadcasters are far more effective means of social development and fostering local languages; they provide a far cheaper means of broadcasting than regional public service television and they reach local communities in the languages that they speak. We therefore call upon government to prioritize community broadcasting rather than the expensive and unnecessary regional SABC channels.
3. In addition, the Bill in section 13(4) enjoins the SABC to apply for additional licenses to provide television channels specifically aimed at education, health, youth, sports, and small and micro enterprises. These channels will also be funded by the PSB Fund, grants, donations and sponsorships. Once again, these channels will be in direct conflict with community stations for both funding and content. Community broadcasting must be prioritized over these channels, which will only serve to further over-extend the SABC and exacerbate its domination of the airwaves at the expense of diversity of ownership.
4. Section 17 of the Bill deals with the Board of the Corporation. CTV submits that the Board should consist of sectoral representatives as per the CTV model, but including representatives of the religious and business sectors. The CTV model divides the community into different sectors of interest, including Education, Sport, Labour, Arts & Culture, NGOs and CBOs. This model ensures a broad representation of the community on the board. Three additional members can be appointed to the SABC board by parliament. This will ensure that a much fuller diversity of interests is catered for to ensure a better public broadcaster.

Part 2 – Community Broadcasting

1. Section 20(1) of the Bill outlines the responsibilities of community broadcasters and essentially defines their functions. However, as both we and the SOS Coalition have noted, this definition tends to focus on development objectives without mentioning the function of community media to enhance democracy. In order to rectify this omission, clauses should be inserted to cover aspects such as:

a. Promoting participatory democracy by facilitating dialogue between government and civil society, as well as holding government accountable for effective service delivery and democratic functioning.

b. Ensuring freedom of expression and the right to communicate.

c. Community media must be independent of commercial or factional influences (for example, a broadcaster representing a community of interest such as the Christian community should not be controlled by a particular faction of the Christian community). Similarly a community broadcaster must not be controlled by commercial interests, as is currently the case with Soweto TV.

d. Community media must play a role in strengthening civil society, showcasing local talent, and being an agent for progressive social change.

2. Section 21(1) of the Bill relegates community broadcasting to the sole objective of fostering development. While CTV supports the developmental objectives of community broadcasting, we believe that this should be balanced by the objective of deepening democracy. It is vital to South Africa’s young democracy to have a vibrant and robust community media that fearlessly represents the communication and information needs of the people, and which holds government accountable for its actions, rather than focusing solely on the area of development.

3. Under Section 22: Governance, sub-section (1) of the Bill limits the number of persons serving on the Governing Council (i.e. the Board) of a community broadcaster to “a minimum of five, but not exceeding seven” persons. This conflicts with CTV’s model, where 15 Board members are democratically elected by various sub-sectors of society, namely Sport, Education, Labour, Arts & Culture, NGOs and CBOs
. CTV submits that this proviso in its current form unnecessarily restricts representivity of the geographic community to be served by the broadcaster and that it is essential to adjust it accordingly. There is no need for the regulator to set a maximum number of community representatives on this body.
4. Section 22(2) restricts membership of the Governing Council to no more than three years; this militates against continuity of leadership and maintenance of intellectual capital or experience of the members thereof. This will hamper the ability of these governing councils to run the station in an effective manner. This is notwithstanding the provision of Section 23(4) for two members of the Governing Council to hold office for an additional two years.

5. Section 22(h) enjoins the Governing Council to include members with a variety of skills, including the field of religion; this conflicts with CTV’s exclusion of religious organisations from membership of the organisation, on the basis that religious organisations can firstly bring unnecessary ideological conflict into the broadcaster and secondly may come to dominate the organisation by virtue of the vast resources that sometimes accrue to such organisations. The section should be worded in a manner that is non-binding, e.g. “skills such as…”.
6. Section 23 provides for members to be appointed to the Governing Council to fill vacancies; this negates the democratic process required for the establishment of the Governing Council. It opens the way for political manipulation whereby members could potentially be forced off the Governing Council in order to make way for appointees. This clause is unnecessary if the number of persons on the Council is extended, as we have called for in point 1 above.
7. Section 23(3) states that a quorum of the Governing Council is just three persons, including either the Chairperson or Deputy Chairperson; this could be a dangerous position where a minority of the Council is able to determine policy. Once again, the small number of persons on the Council militates against real democratic processes. A quorum can be stated in terms of a percentage, i.e. 50% plus one, rather than a set number.
8. Section 24 of the Bill deals with the funding of community channels, stating that this is to be sourced from the PSB Fund, grants, donations and advertising; the sale of airtime, i.e. programme placement fees, is not mentioned; this represents an important revenue stream and should be incorporated into the provisions of this sub-section.
9. Section 25 of the Bill locates responsibility for the support of community broadcasting services with the local municipality, in terms of a partnership that will be regulated by a Standard Terms of Agreement Framework. 
a. It is vital to ensure the editorial independence of community television stations and to avoid any inference that they are owned and/or controlled by local government rather than by the community that they serve. The Standard Terms of Agreement Framework will have to be very carefully worded in order to avoid a situation where a municipality is able to pressure a community channel to favour it unfairly or to present it, its activities or its political chiefs in a biased manner. This must be clearly spelt out in the Bill.
b. The onus should be placed on municipalities to form relationships with community broadcasters, rather than the other way round. CTV has been trying for over two years to form a partnership with the Cape Town municipality, but absolutely no support whatsoever has been forthcoming from this Council at any level. However such an injunction on municipalities is outside the authority of the DoC and will have to be addressed by the department responsible for local government. While relationships between local government and community broadcasters should be encouraged, there cannot be a legislated mechanism to force community broadcasters to construct such relationships, with no concomitant obligations on municipalities.
c. Community channels must be given the options as to at which level they choose to engage in the partnership with municipalities. For example, many community broadcasters have their own premises, so must not be forced to relocate to municipal facilities; however municipal facilities should be provided if the licensee requires them.

d. The nature of financial support must not be allowed to impinge on the independence of the broadcaster. One of the best means by which municipalities can support community media is through the provision of content through paid airtime (programme placement fees). This ensures that the broadcaster will receive both useful, development-oriented content, as well as financial support without strings attached. This type of arrangement can also help to stimulate job creation in the independent production sector, if the municipality commissions programme production through this sector.
10. We note that there are no provisions in the Bill regarding the availability of broadcast frequencies, nor digital broadcasting. 

a. We question these omissions, particularly in the light of the problems arising in the current broadcast environment regarding the allocation of broadcast frequencies and the migration to digital broadcasting.

b. Provisions relating to digital broadcasting should cover bandwidth allocations on digital multiplexes for community television channels, access to these channels via local multiplexes, the increased costs associated with digital broadcasting and ‘must carry’ obligations on multiplexes, including public service, commercial and mobile broadcasting channels.
Part 3 – Charter for Community Broadcasting Services

1. The Preamble of the Charter does not mention the function of community broadcasting services vis-à-vis deepening democracy, and this should be included.

2. Section 1.1(2) of the Charter states that “Community broadcasting is owned and controlled by a non-profit organisation whose structure provides for membership, management, operation and programming primarily by members of the community at large.” 
a. We submit that while membership must be open to members of the community at large, it will not be possible for such a wide grouping to run the management, operation and programming of such a station. These functions can only reasonably be undertaken by the staff of the station, who must be professionals with the requisite skills and training who are hired by the Governing Council. 
b. Community involvement in operational procedures can be secured through certain participatory measures, such as production activities, programme contributions, advisory committees and programme proposal review committees; however these are specific instances of participation rather than the current blanket injunctive.
c. Ownership and control of the station properly resides in the membership, which must then be representative of the community at large. CTV has developed a specific model to ensure such representivity, bearing in mind that the community to be served by a metropolitan broadcaster runs to millions of people. Representatives of these people then elect the Governing Council, and also input on policy at the AGMs. Section 1.1(2) should be better worded to reflect these realities.
3. Section 1.4(1) of the Charter should also mention other vital aspects of community broadcasting, such as promoting participatory democracy and ensuring freedom of expression and the right to communicate.
4. Section 1.5(2) of the Charter defends the editorial independence of community broadcasters which have been afforded accommodation by municipalities; it may be more appropriate to insert this clause in the body of the Bill rather than the Charter, as this is more properly an injunction to municipalities rather than to broadcasters.

5. Section 3.3(1) of the Charter reiterates the limitation on the number of persons making up the General Council. Once again, it is the opinion of CTV that our model provides for better representivity of the community being served by the broadcaster. We have to bear in mind that a broadcaster in a metropolitan region serves millions of people, and it is essential that sound representivity be assured. The number of representatives therefore must not be limited to only five people.

6. Section 3.3(2) of the Charter allows officials of local municipalities to be co-opted onto the Governing Council. We submit that this may well compromise the independence of the broadcaster from political interference. ICASA has in the past been very strict about preventing the involvement of government officials in the governance of community media, and we believe that this separation should persist. We thus recommend that this sub-section be removed.
7. Section 3.11.2 – sub-sections 1(a) and 1(b) appear to apply solely to the SABC and not to community television stations. Since the Governing Council can consist of only five persons, forming sub-committees seems superfluous, unless the number of persons is increased as we have recommended above.
8. The wording of Section 4.3 seems likewise to have been drawn up to reflect the structure of the SABC and not of community broadcasters.

9. Section 5.4 specifies that community broadcasting services “are established to foster development in communities”. No mention is made of other primary functions of community stations, vis-à-vis areas such as participatory democracy and upholding of Constitutional rights. We submit that these areas are equally important to citizens and cognizance must be taken of these areas. 
10. Section 5.4(2) enjoins community broadcasters to partner with local municipalities. However we note that there is no concomitant legislation to encourage municipalities to partner with community broadcasters. CTV has been attempting to forge a partnership with the Cape Town municipality for over two years, but to no avail, as the municipality has made no moves to reciprocate these efforts. 

11. We note that at least one community broadcaster appears to be controlled by a commercial organisation, which manages all of the station’s finances. 
a. We strongly urge the DoC to insert a clause in the Charter to the effect that financial control over the organisation must remain under the auspices of the station’s management, in particular the Station Director and Finance Officer. All revenues that accrue to the station through advertising or other funding activities must go directly to the station’s own account and not to that of any third party.

b. Final fiduciary control over the broadcaster must be in the hands of the Governing Council, and may not be controlled by any third party.

12. We note that no provision has been made for stations controlled by a community of interest. We strongly urge the DoC to insert clauses in the Charter to govern such organisations.

a. In particular, we believe that stations controlled by communities of interest must be representative of the specific community it claims to represent. 

b. However, we concur with ICASA in its Position Paper on Community Television (2004), which prioritizes the licensing of stations serving geographic communities rather than communities of interest. We submit that such geographic licenses can readily serve all communities of interest within their borders. Furthermore, digital subscription television services offer a range of channels within their bouquets, which can then serve specific communities of interest. There is thus no necessity to license stations to serve specific communities of interest. These factors militate against the licensing of stations serving communities of interest.

c. We note that the only community of interest television broadcaster currently licensed is the “grandfathered” licensee TBN. This is an anomaly in terms of the regulations governing the licensing of community television and should not be seen as setting a precedent for any future licensing in this area.

Conclusion

CTV welcomes the intention of the DoC to reform the public and community broadcasting sectors. We respectfully urge the DoC to take due cognizance of our suggestions listed in this document, which are the result of many years spent developing the operational model of CTV, as well as in dealing with the hard practicalities of running a functional community television station.
Should a further public consultation process be entered into, as called for in the submission by the SOS Coalition, CTV would be happy to contribute to debates through oral presentations or further submissions.
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