Submission on Public Service Broadcasting Bill.

Guy Berger, 14 January 2010
EXECUTIVE SUMMARY:
The Draft Bill needs a clear policy basis and improved presentation. Provisions that enfringe on the independence of broadcasting need amending. The responsibilities of the SABC CEO should be revised, and the mandate of community broadcasting be more inclusive of all who live in South Africa. 
BODY OF SUBMISSION:
1. Policy and law:

The opportunity to make submissions is welcomed, and is in line with democratic South African practice, and also helps ensure both legitimacy and collective wisdom in developing best-possible law. 

However, it is strongly recommended that the Department of Communications (DoC) does NOT take the current consultation as a substitute for participatory policy development that should take place PRIOR to legislative development. 

Instead, a proper White Paper, developed through a Green Paper, should be evolved through public participation, as a clear foundation for legislative development such as the current Draft Bill. It is noted that the Draft Bill follows consultation on a Discussion Paper. However, there is a missing step between the two: namely, a formal policy document that emerges. 
Without clear and explicit policy to inform law, the result is problems in formulation and in implementation of the law. 
For example, the Draft Bill currently leaves it to Icasa to decide on advertising levels for the SABC’s Public Service Division (Explanatory Note, section 12(4)c, Gazette page 16). 

The Draft Bill also leaves it for the MDDA to decide on criteria for allocating money. (Explanatory Note, Ch 4, Section 7(1), Gazette page 13). The lack of explicit policy guidance on what should inform these criteria is problematic. 

In short, there is no up-to-date elaborated policy document to inform the work allocated to Icasa and MDDA. 
It is also not clear as a whole what policy principles inform the Draft Bill as a whole. As elaborated below, there is appears to be increased Ministerial power over broadcasting envisaged by this Draft Bill. That change may well be a result of crises in the sector, but whether it is overkill (as this author would argue) or not depends on explicit analysis of the problems and finalised policy guidelines, and accompanying motivation.  That there have been accountability problems at SABC does not require that the baby of “independence” is tossed out with the dirty bathwater. However, to establish more consensus around what accountability changes are needed, and can be motivated for, does depend on prior information. At present, however, one has to read into the Draft Bill and speculate on what motivation lies behind its provisions. It would be far preferable to have clear analysis and policy laid out as a basis for legislation, and to respond to the first before tackling the second. The result at present is that feedback to DoC on the Draft Bill takes place at a level that is more superficial, and less valuable, than could otherwise be the case. 
DoC would therefore be well advised to take a step back. This is also in the interests of saving much legislative time to-ing and fro-ing at a later stage. The point is that by getting the policy work fully done and set out, the legislative work can then flow much more easily. A lesson can be learnt here about the dragged out experience of the Convergence Bill, where parliament could not resolve legislative issues because there was no elaborated prior policy that could explain proposals and avoid contradictions in that particular legislative process. 
2. Technical mistakes:
The Draft Bill does itself no credit by appearing to be a rush job, and with grammatical and other errors. Any revised version should be free of these distractions which can only serve to embarrass DoC.  This observation is not intended to elicit defensiveness in DoC; it is to urge greater professionalism in the interests of enabling the focus to stay on core issues. 
2.1 Amongst the problems is an erroneous definition of “digital”. Despite this having been pointed out in my earlier submission on Local and Digital Content, digital content is NOT the same as electronic. The Explanatory Note, Ch1, Gazette page 9, needs to be corrected. 
2.2 Another example is the section of the Draft Bill (Section 3.11(8), Gazette page 45) that confusingly reads that the SABC board should submit editorial policies to Icasa, but the same sentence also says “to the Minister”, as if one of the two points was not deleted. 

3. Broadcast independence and accountability: 

South Africa must learn from experience around the contestation of the last Mbeki-appointed board, and the disastrous economic consequences of politicised governance and management.  The Draft Bill needs to address these issues better than it does, if it is to lead to a less crisis-ridden SABC. Here, the following points can be made:
3.1 If the Bill’s actual intention is that SABC board should submit editorial policies to the Minister (rather than Icasa) (cf. Section 3.11(8), Gazette page 45) for approval, this is a negative provision. It would increase, rather than decrease, politicisation. It is also a step backward from the extensive debates during the time of Dr Ivy Matsepe Casaburri, which resolved that such policies should be adopted by the board within its mandate and licence conditions, and whereby performance would be monitored and assessed by Icasa. This keeps a healthy separation between the spheres of broad government policy and law, regulation and implementation. It is noted with appreciation that the Draft Bill effectively compels Icasa to end its laid-back stance and to take responsibility for overseeing the boards of SABC (and community broadcasters). 
A similar point can be made in regard to the provision that SABC’s Public Handling Complaints Framework (Section 4.3(2), Gazette page 48) must be approved by the Minister. It should be approved by the Regulator. 

To further underline this point, it can be stated that the Explanatory Note (Ch 8, Section 31 (1), Gazette page 28) says that Icasa’s function is to monitor and “enforce strict compliance”; while elsewhere (Ch 9, Section 36(1), Gazette page 24), says the Minister is “ultimately” responsible for “effective monitoring of the implementation of this Act”. In other words, in these sections at least, the Draft Bill does recognise that it is the Regulator, and not the Ministry, who in the first instance performs the monitoring function, and that it is the Regulator, not the Minister, whose function is to “enforce strict compliance”. 
3.2 In terms of the Draft Bill, the Minister is empowered to make regulations, and to give 

directives if a broadcast entity is unable to perform its prescribed functions. (Explanatory Note, Ch 9, Sections 37 – 39, Gazette page 24). However, there is no requirement that these powers should be transparent in the sense of being tabled for public scrutiny and comment.  In this regard, the bill is definitely a retrograde step. Reference can be made here to practice in the Electronic Communications Act (2005), under “Ministerial Policies and Policy directions” which specifies:
“(5) When issuing a policy direction under subsection (2) the Minister—

(a) must consult the Authority; and

(b) must, in order to obtain the views of interested persons, publish the text of

such policy direction by notice in the Gazette—

(i) declaring his or her intention to issue the policy direction;
(ii) inviting interested persons to submit written submissions in relation to

the policy direction in the manner specified in such notice in not less than

30 days from the date of the notice;

(c) must publish a final version of the policy direction in the Gazette.”

This practice should be included the Draft Bill. 
A similar point about public transparency applies to the requirement that a register of public complaints be made available on request by the Minister, Parliament or the Regulator (Section 4.3(3), Gazette page 49). This register should be available to any citizen, in line with the provisions of the Promotion of Access to Information Act. 

3.3 While the Draft Bill removes the executive management from their present status of being board members, it is vague about who selects this top echelon.  It says the board appoints the executive in “consultation” with the Minister (Section 3.11.1(2), Gazette page 45). However, it’s unclear whether this means a veto power or not. This ambiguity is a recipe for a situation of potential conflict (as happened under the Dr Ivy Matsepe Casaburri  period, and which resulted in litigation). It should be clarified, preferably that the board should have the final say. This is so that the board’s authority be acknowledged, and so it can take unambiguous responsibility for its appointments. It is not good governance to hold a board accountable for decisions which are made outside of it. There are sufficient safeguards to remove board members or the board should it prove to have made, and persisted, in dysfunctional appointments.  
3.4. The Draft Bill does not provide for staggered terms of office for board members. This omission allows for possible political “capture” via clean sweep appointments and dismissals, and it is precisely one of the reasons why the Mkhonza board became politicised. The chance should not be missed with new legislation to institutionalise staggered terms of office, so as to limit the scope of possible political interference at any given time of expiry of terms of office. This system operates with the Icasa and MDDA, and with numerous public broadcasters around the world, and there is absolutely no reason why it should not be implemented for SABC.
3.5. The draft bill also allows the Minister to give directives to community broadcasters (Explanatory Note, Ch 9, Section 38, Gazette page 24). It further specifies that stations in this sector have to adhere to the Public Finance Management Act (without limiting this stricture to their spending of taxpayers’ funds) (Section 3 (3.2.(1)), Gazette page 63). These represent an unwarranted intrusion into civil society. 
3.6. The SABC’s International Broadcasting Service is specified as being subject to Governmental foreign policy (Explanatory Note, section 15(2)a, Gazette page 17). However, there is an absence of reference that within these parameters, these services should be insulated from direct political interference.  They should enjoy the same status as the SABC’s other services. 

3.7. The requirements for SABC and community broadcasters to be more accountable to the public (via advisory boards and representative governing councils respectively), are commended. These do not, however, compensate for the excessive powers allocated the Minister that have been highlighted above. These powers, it is submitted, could even run foul of the constitution if the Draft Bill retains them in current form. 
4. General points:

4.1 The patently unworkable system of the SABC’s CEO continuing to double-up as editor-in-chief is retained (Section 5(1), Gazette page 49). This perpetuates a job which has proven to be impossible. It means that at least one of the CEO’s focus areas will be neglected – be it the World Cup, digital migration, the new channels, business viability, local content, or editorial independence and quality. In addition, the post allows the possibility of editorial integrity and mandate being compromised by business considerations, when a better ongoing balance could be operated by locating these in two equal centres of responsibility and mandate.
Experience teaches us that SABC should thus rather operate on the model found in many other media companies, where there is a dual leadership structure and a related division of labour, with equal reporting status of the two positions to the Board. In this way, the necessary full attention can then be given to the business (CEO) and the editorial (Editor-in-Chief) sides of the SABC’s operations, with fair accountability in place for each. As it stands, the scope of the job makes for a poisoned chalice for the incumbent, and for the SABC to suffer as a result. 
4.2 Community broadcasting is set out as needing to follow the principle of “a South African point of view” and fostering “inclusivity by reflecting the diverse lives of South African communities”. (Preamble to the Charter, Gazette page 58, (b) and (c)). These provisions could be profitably re-worded so as to reflect the full diversity of communities that live in South Africa. In the light of xenophobic history, it could be unnecessarily exclusive to proclaim a singular “South African point of view”, as distinct from “the points of view of those communities living in the Republic”.
CONCLUSION:

This submission is made in this author’s personal capacity, and based on the values of participatory citizenship and concern for public interest in broadcasting. Reference has not been made the envisaged role of MDDA, due to the author being a board member of that organisation which is making its own submission. 

To sum up, this submission has argued that a formal policy is needed to underpin legislation like this. It is evident that the Draft Bill is partly a response to, inter alia, developments at SABC over the past two years, as well as to changing international conceptions about the distinction between public broadcasting and a public broadcaster. It further recognises trends in community broadcasting and signal distribution in South Africa. A policy process would more explicitly draw out the lessons of all these, thereby constituting an improved rationale for new legislation. 

It is not too late for DoC to temporarily withdraw the Draft Bill, and initiate a fundamental policy development process which can then inform a second version of the Bill. This procedure would also assist the DoC in taking stock of the diverse feedback it will be receiving about the Draft Bill, and in moving the legislative process forward in due course. The work done to date can profitably be fed into the policy development process suggested here. 
Should this not be the way the DoC proceeds, there are nevertheless a number of changes proposed in this submission that could hopefully improve the proposed law. These include the technical improvements, and changes in the interests of broadcast independence, amongst others. 
At any rate, it is assumed that the time taken to make the points in this submission will be rewarded with serious consideration by the DoC. The author is also available for direct representations or elaborations should the Department be interested in this. 

It is proposed, finally, that the Department should be careful to avoid any impression arising that this particular legislative consultation is a mere formality. Therefore it is advisable that there emerge a public and elaborated response by the Department to the range of submissions on the Draft Bill, so that confidence in the whole process is underlined and that consultation can have meaningful consequences towards a better dispensation for broadcasting in South Africa.  
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Prof Guy Berger, Head of School of Journalism and Media Studies, Rhodes University, Grahamstown. G.Berger@ru.ac.za, tel. 046 603 7100.
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