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1. INTRODUCTION
1.1. In Notice No. 755 published in Government Gazette No. 32420 dated 20 July 2009, the Department of Communications (“DOC”) published its “Public Service Broadcasting: Repositioning Broadcasting for National Development” Discussion Paper (“the Discussion Paper”). Written comments were invited to be submitted by 20 August 2009. The deadline for comments was then extended to 31 August 2009.
1.2. We, the Civil Society Coalition: Save our SABC – Reclaiming Our Public Broadcaster (“the Coalition”) thank the Ministry of Communications and Department of Communications for the opportunity to make these written representations. We would also welcome the opportunity to make oral representations on these issues.
1.3. The Coalition is a large grouping of organisations and individuals working together to address the crisis in public broadcasting in South Africa. It includes non-governmental and civil society organisations, trade unions, independent producers and academics. Please see Annexure A.
2. CLARIFICATION AND ASSUMPTION
2.1. Before commenting on the Discussion Paper we seek one important clarification. We would like to know if the Department wishes to simply amend the Broadcasting Act, 1999 (as amended) – or whether it wishes to embark on a comprehensive policy review process, resulting in a new Public Service Broadcasting Act. The Paper states that the Department invites comments on the Discussion Paper “to amend the Broadcasting Act, 1999” (as amended).”
 Then later the Paper states, “In fulfilling its mandate of developing an overarching policy framework for the broadcasting industry, the Department of Communications (“the Department”) is embarking on a policy process that is aimed at developing a comprehensive approach to the policy framework for public service broadcasting in South Africa.”
 We would like clarity on this issue.  
2.2. The Coalition is of the view that given the myriad of deep-seated structural financial and governance problems facing the public service broadcaster, the South African Broadcasting Corporation (“the SABC”), and the need to deal with major technological advances in the broadcasting sector internationally, there is little option other than for the Department to embark on a policy review process. We believe that the present White Paper is outdated. Further, it puts forward a number of unworkable solutions to funding and governance issues including, amongst a number of issues, the splitting of the SABC into public and public commercial sections and the transforming of the SABC into a public company with the Minister as sole shareholder. We have elaborated further on these problems in the body of our submission. Our response to the Discussion Paper thus proceeds from the assumption that a policy review process is essential. Once sound policy is in place then new legislation can be swiftly drafted.
3. SCOPE OF OUR WRITTEN REPRESENTATIONS
3.1. Given the very tight time deadlines given to us by the Department to respond to the Discussion Document the Coalition has had no option but to focus its attention on only certain questions posed in the Discussion Paper. The Coalition has thus focused specifically on section 1, 2, 3 and 4 dealing specifically with the SABC. Ideally, of course, we would have appreciated more time to respond to all the sections presented. Issues related to Sentech, the community and commercial broadcasting sectors and so forth are obviously all critical to a comprehensive, holistic response to public service broadcasting reform. Suffice to say the broadcasting system is interconnected.
3.2. Further, we need to point out that even in terms of the sections that we have answered these are our initial proposals. We believe further discussion and research (including economic modelling to ascertain the potential costs of various models) needs to be undertaken by the Department. 

4. PRINCIPLES UNDERPINNING OUR CONCEPTIONS OF PUBLIC BROADCASTING
4.1. As the Coalition we believe strongly that public broadcasting serving a democratic developmental state needs to be underpinned by the principles of universal service, institutional autonomy, editorial and programming independence, and public accountability.

4.2. Our understanding of the developmental state is one which is not authoritarian and statist. A developmental state must be rooted in democratic processes which facilitate participatory democracy by the broad mass of South Africa’s people, including through their representative and community-based organisations. This “bottom up” notion of the developmental state requires the broadest possible public participation and maximum transparency, accountability and a free flow of information between government and its citizens. We see the SABC as being critical to the proper functioning of this democratic developmental state.

4.3. Our understanding of universal service is that every person in South Africa is entitled to receive both radio and television programming in one or more of the official languages in his or her home. We do however recognise that this is a signal distribution matter i.e. a technical challenge, more appropriate for Electronic Communications Network Services (“ECNS”) licensees, than the SABC itself. 

4.4. Our understanding of institutional autonomy is that the SABC must be governed by structures that protect and enhance its public accountability through being independent of all vested and powerful interests whether political, commercial or social. Hence, no political party or commercial grouping should be in a position to control the affairs of the SABC including the ability to appoint or remove its board or interfere with the appointment or removal of its executive management. We believe that one of the best ways of protecting the SABC’s institutional autonomy and public accountability is through Parliament’s active involvement in board appointments, removals and general organisational oversight guided only by the public interest.

4.5. Our understanding of editorial and programming independence is that the SABC must exercise its Constitutional right to freedom of expression so that ordinary citizens can enjoy the right of access to information necessary to empower them to:

· Participate meaningfully in our democracy on the basis of being informed

· Hold public power accountable 

· Be involved in decision-making to ensure socio-economic development

It is essential that the SABC, particularly in its news and current affairs programming, is able to report on all issues without fear or favour. In this regard we include independence not only from politicians or the ruling party of the day but also powerful commercial and social interests.
4.6. Our understanding of public accountability is that the broadcast media in our country should be accountable to its viewers and listeners both as audiences and as citizens. In terms of audiences, the SABC needs to entertain, inform and educate us in our own languages and in ways that develop our unique culture(s). As citizens, the SABC is responsible for deepening democracy, building a commitment to our Constitution and fostering economic and social development. We believe one of the best ways of protecting the SABC’s public accountability is through ICASA’s active involvement in monitoring compliance with the SABC’s Charter (setting out its public mandate), licence conditions and public broadcasting legislation and regulations. There are also a number of other ways the corporation can be held accountable including through the establishment of national and regional public stakeholder committees and the creation of an Office of the Public Editor. We explore these in the body of the document.
4.7. A further critical matter to address here is that we respectfully take issue with the statement made by the Minister on page vi of the Discussion Paper that the objective of removing the public broadcaster from government control “has been achieved”. In our opinion, while major strides in moving from a state to a public broadcaster have been taken, this process is not yet complete. 
5. THE SOS’S PROPOSED MODEL FOR THE SABC

5.1. Legal Structure of the SABC
The SABC limited (“the SABC”) became a public company only after the implementation of the Broadcasting Act, 1999 (“the Broadcasting Act”). Before that it operated as a statutory body governed by the provisions of the Broadcasting Act 1976 (“the ’76 Broadcasting Act”). The Broadcasting White Paper of 1998 suggested that the SABC, as a matter of government policy, be corporatized to pave the way for possible partial privatisation through the participation of a strategic equity partner or private shareholder at some future date. The SABC is thus now a public company incorporated in terms of the Companies Act, 1977 (“the Companies Act”) having a share capital and with the state as sole shareholder. 
5.1.1. There are obviously a number of important benefits to having the SABC’s legal structure being that of a public company. Firstly, the SABC is required to produce audited financial statements and an annual report. These documents are crucial mechanisms for the public to be able to glean information about the internal workings and activities of the SABC thus making it more publically accountable. Secondly, a number of corporate governance practices are automatically applicable to the SABC. These principles apply as a matter or course to the SABC’s Board of Directors. This is another important legal mechanism for ensuring accountability for the operations of the SABC.

5.1.2. However there are also a number of problems with the SABC’s legal structure. Chief amongst these is the fact that the state is the sole shareholder. This has lead to a number of problems including: 
· the Minister being responsible for drafting the Memorandum and Articles of Association and the Shareholder’s Compact, which documents do not accord the SABC the level of independence that it is meant to enjoy under the Broadcasting Act;
· the Minister playing a direct role in the appointment of executive management/ directors; 

· SABC management being overly concerned about the attitudes of government as its sole shareholder, rather than being driven by broader public interest concerns and/or managers being employed because of their political connections rather than because of their experience, competence and qualifications; and
· Further, the traditional raison d’être of companies is to make profits and being a company means that the SABC’s commercial performance and commercial considerations have assumed greater importance than meeting its public mandate.
5.1.3. One of the proposals that have surfaced during the work of the Coalition is a proposal to amend Chapter 9 of the Constitution to ensure that the SABC becomes a so-called Chapter 9 body. Chapter 9 of the Constitution is headed: “State Institutions Supporting Constitutional Democracy” and contains special protections for the independence of these institutions which include the Public Protector, the SA Human Rights Commission, the broadcasting regulator and others.
5.1.4. The SABC’s role in providing ordinary citizens with quality news, information and education programming is essential to the well being of our Constitutional democracy as only an informed citizenry is fully able to engage in democratic processes. Consequently, we are of the view that the SABC is indeed a public institution that is critical to the strengthening of constitutional democracy and conversely, that it is critical that the Constitution itself protects the special position of the SABC.

5.1.5. Providing Constitutional protection for the SABC would not be new. Indeed section 15(2) of the Interim Constitution that gave birth to our democracy provided that “All media financed by or under the control of the state shall be regulated in a manner which ensures impartiality and the expression of a diversity of opinion.” However it was deemed unnecessary to continue to provide constitutional protection to the SABC after the coming into force of the IBA Act and related broadcasting legislation. Unfortunately, the recent prolonged period of crisis at the SABC has demonstrated the clear need to further protect the SABC against interference by vested interests, whether commercial or political, and a renewed desire to strengthen the Constitutional position of the SABC has emerged.
5.1.6. We propose the insertion of a new clause 184A into the Constitution to be headed “The Public Broadcaster”. This clause will set out the main objects of the public broadcaster as per the overarching tenets of its Charter. Further we propose that consequential amendments be made to sections dealing generally with the Chapter 9 institutions namely: sections 181, 193, and 194 of the Constitution, specifically to refer to the public broadcaster to avoid the SABC being in a similar position to ICASA which is not seen as entirely part of Chapter 9 as it is not referred to in these generally-applicable provisions.

5.1.7. We believe that ensuring that the SABC becomes a Chapter body will have a number of positive benefits for the SABC including: protecting it from commercial and / or political interference, ensuring that it is adequately resourced, and entrenching its accountability to Parliament as opposed to the Executive.
5.2. Public Accountability of SABC: Proposed Mechanisms

5.2.1. A Board of Public Interest Representatives

5.2.1.1. In line with our arguments above we believe that The Board of the SABC ought not to be a Board of Directors in the normal corporate sense. In our view the Board ought to be a Board of Public Interest Representatives to ensure that the SABC fulfils its mandate to provide programming in the public interest.
5.2.1.2. The Board ought to see itself as beholden to the South African public to ensure that the SABC complies with its Charter, as its primary task. 
5.2.1.3. This will, of course, require the Board to give strategic direction to the SABC but will not require it to play a hands-on management role, which role ought to be left to the executive management.
5.2.1.4. The Board ought to be responsible for the appointment of the Group executive management of the SABC and must hold such executive management to account for the proper functioning of the organisation. 
5.2.2. Stakeholder Participation Mechanisms
5.2.2.1. Recent developments at the SABC have left the public feeling disempowered and utterly remote. The SOS believes that public accountability and stakeholder relations must be a cornerstone of a transformed SABC and these must go beyond marketing focus groups and audience questionnaires.
5.2.2.2. The Board ought to ensure accountability to the general public at the most basic level through providing detailed annual reports to Parliament, including the results of audience surveys and other research.
5.2.2.3. Further, we propose that the SABC establish an Office of the Public Editor. This person needs to be appointed by the Board and given a clear mandate so he/she operates with relative autonomy and the authority of the Board. His/her role should be two fold:
· to adjudicate in disputes over editorial content or conduct, the upholding of the code of conduct, and to pronounce wherever he/she sees fit on the quality and ethics of editorial material
· to promote SABC dialogue with its audience. As such, this office should run provincial stakeholder forums (made up of NGOs, CBOs, viewers and listeners) and other activities to encourage interaction.
The Public Editor could communicate via the web, but also be given screen and radio time.
5.2.2.4. Further, to the provincial stakeholder committees a national stakeholder committee should to be established including stakeholders directly involved in the work of the SABC e.g. the independent producers, unions and staff associations operating within the SABC. This committee could be established by the Board or jointly by the Board and management.
5.2.2.5. We further propose that the Annual Licence Condition Reporting to ICASA take place in a public forum where everyone is invited to comment on the SABC’s compliance with its licence conditions and Charter more generally. 
5.3. Appointing Executive Management
5.3.1. Recent litigation involving the SABC highlighted the alarming lack of legal clarity on who appoints the executive management. The Late Minister swore under oath that she played no role. However, this has been repeatedly contradicted, including by Cabinet.

5.3.2. As the Board is ultimately responsible for ensuring that the SABC meets its public interest mandate – it must have responsibility for appointing the executive management tasked with the day to day running of the organisation.
5.3.3. Consequently, the SOS submits that it is for the Board alone, without for example, Ministerial involvement, to appoint Group executive management, that is, the CEO, CFO and COO which should not form part of the Board. 
5.3.4. Further, the CEO ought to be responsible for appointing other senior management personnel (that is other than the CFO and COO) but must do so in consultation with the Board.
5.4. Improving the Process of Appointing the SABC Board
5.4.1. The appointments process in respect of the SABC Board has insufficiently protected the public broadcaster from political interference. To strengthen this process SOS submits that Parliament needs to embrace the principles of maximum public participation and maximum transparency. As regards maximum public participation Parliament needs to:
· Publish prominent advertisements in a number of high circulation national and regional newspapers and run a series of public service announcements across all SABC channels calling for nominations for potential board members.
· Give sufficient time for the nomination process

Further in terms of maximum transparency Parliament needs to: 
· publish the names of all nominees and those nominating them; including electronically;
· publish the shortlist of candidates to be interviewed with their CVs, including electronically;
· ensure interviews of shortlisted candidates are open to the public and publicise these widely, including on SABC radio and television; 
· publish written reasons as to why the final shortlist was selected, including electronically; and
· publish the list of short-listed candidates for public comment before the Parliamentary Portfolio Committee makes recommendations to the National Assembly.

5.4.2. Besides improving the actual appointments process, the criteria for appointment to the Board must be strengthened. In our view the criteria ought to be the following, namely that the Public Interest Representatives on the SABC Board must when viewed collectively - :
(a) enjoy the confidence and trust of the broad spectrum of South African society;

(b) be broadly representative of South African society in terms of: race, gender, regional, economic and social interests;
(c) act as trustees of the public interest in that they are committed to fairness, freedom of expression, the right of the public to be informed, and openness and accountability; 
(d) have qualifications and/or experience in at least the following areas: corporate governance, finance, broadcasting policy and regulation, journalism, the business of production and the application of new technologies; and
(e) Broadly represent the following key constituencies in society including, but not limited to, business, labour, and NGO’s active in the human rights field.
5.4.3. We further think it is important to protect institutional memory and to ensure the well functioning of the Board by ensuring that Board appointments are staggered to ensure an overlap of terms of office. 
5.4.4. Another important issue regarding appointments is the issue of disqualification criteria. We think that the currently provisions in the Broadcast Act do not sufficiently protect the public from conflicts of interest which have arisen in relation to the previous two boards. Consequently we think that these should be bolstered to protect against political and/or commercial conflicts of interest too. Our proposed disqualification criteria are set out in Annexure B hereto.
5.5. Removal of Members of the Board
5.5.1. This is a vexed issue within the Coalition. Certain members do not support the principle of the removal of the entire Board at once and its replacement with an Interim Board. They claim that this was an anomaly that became necessary only due to political interference in the appointment of the Board, which meant that the latter lacked public legitimacy. The argument is that this situation should not be allowed to be repeated. Consequently only the normal provisions of the Broadcasting Act (as amended) dealing with removal of individual members of the Board should be included. However other members of the Coalition have stated that an emergency situation may arise again and that clauses should be included that allow for the removal of the Board as a whole in exceptional circumstances. They argue that the present criteria (including the Board not fulfilling its fiduciary duties, adhering to its Charter and controlling the affairs of the Corporation) should be grounds for the removal of the Board as a whole. These members thus argue that the removal clauses included in the Broadcasting Act as amended should remain. However they do argue that in terms of the criteria for removal the words “and” should replace the words “or” i.e. the Board should only be removed in circumstances where it is not adhering to any of those criteria rather than just one criterion.
5.5.2. In line with good corporate governance principles internationally we think the Broadcasting Act must make it clear that the Board alone is responsible for the removal of the Group executive management, without any outside involvement.

5.6. The Nature of Public Broadcasting Services to be Provided by the SABC
The SOS proposes that the SABC continues to provide its existing radio and television services and also the new television channels proposed in the Digital Television Regulations. However, before the launch of these new stations ICASA must conduct a public value test to ensure that the SABC’s proposed offerings add public value and are cost-effective. Further, the SOS proposes that all of these services are provided on a public basis such that the public vs public commercial services and organisational divisions within the SABC are done away with. We would agree with the general thrust of the SABC Charter remaining as is (ie general entertainment, information and education) although the existing provisions are so confusing and spread out throughout the Broadcasting Act (see sections 6(4), 10(1), 11(1), 2 and 8) that we would support their consolidation into a single Charter.

5.7. Proposed New Hybrid Funding Model for the SABC
While SOS recognises that managerial mismanagement is part of the problem of the current funding crises at the SABC, we still believe the existing policy is deeply flawed and unworkable even with the best management. We believe that moving forward the Department needs to develop a funding model which is based on detailed market research, including economic modelling. We believe this policy development process needs to be thorough, substantive and comprehensive.

SOS believes that the current funding model in which advertising revenue is dominant is very problematic. Amongst a number of issues it has subjected the SABC to undue editorial commercial influences and the vagaries of market fluctuations. Further, the splitting of the SABC into public and public commercial sections has not worked:
· The public channels actually make more money than the public commercial channels;
· No cross-subsidisation appears to have taken place; 

· It is difficult managerially to keep these two divisions separate; and
· Advertising is in fact not restricted any more strictly on the public channels than on the public commercial channels. Yet the whole purpose of the division was to ensure that the public channels were editorially less influenced by advertisers.

In the Coalition’s view there are two broad funding models which present themselves:
· First there is the privatisation model. This would require the sale of the SABC’s commercial broadcasting services (both radio and television) to the commercial sector. The monies raised would be used by the SABC to fund its remaining public services which would not be entitled to carry advertising. Further a tax on commercial broadcasters would be levied in return for the fact that the SABC does not carry advertising. This income would be supplemented by licence fee and general Parliamentary appropriations revenues. 

· Second, there is the model of all of the SABC’s existing services both public and public/commercial together with the proposed new services becoming public services with a mixed funding model. All these services would be entitled to carry advertising but only during certain programming slots. So the major significant differences we propose from the SABC’s current model is that:

·  all channels would be public; 

· there would be a significant increase in public funding; and 

· advertising would be excluded during particular public programming slots. 
The public funding would be used to fund:

· Public interest programming including but not limited to news and current affairs, drama in all languages, documentaries, children’s programming, educational programming;
· Transmission costs, particularly digital migration costs; and
· The preservation, digitizing, cataloguing and management of the archives – as a public asset.
Public funding for this model would be made up of a combination of licence fee income as well as a much larger annual direct appropriation of funds to the SABC by Parliament than is currently the case.

Currently, the majority of members of the SOS favour the second model sketched above and this vision of the SABC informs the SOS’s responses to the questions posed in the Discussion Paper as set out below.
6. RESPONSES TO QUESTIONS:
In this section we will use the numbering of questions contained in the Discussion Paper to avoid confusion and for ease of reference.

1. In view of South Africa as a developmental state and further taking into account technological developments evidenced through convergence and broadcasting digital migration what should the new mandate of the public broadcaster be?
We propose that the public mandate of the SABC ought to be clearly enshrined in an SABC Charter which ought to guide every radio and television service provided by the SABC. Please note that we believe that only the broad principles of public service broadcasting should be included in the Charter, the details of this mandate should be expanded on in the license conditions of SABC’s various television and radio services. We propose that the following Charter be adopted:

This Charter of the Corporation sets out the public mandate of the SABC, which public mandate is to-

 (1) build the nation and for this purpose to:

(a) contribute to democracy, the development of society, gender equality including non-discrimination as regards sexual orientation, nation building and the provision of education; 

(b) safeguard, enrich and strengthen the cultural, political, social and economic fabric of the Country; 

(c) reflect both the unity and diverse cultural and multilingual nature of the Country and all of its regions to audiences;

(d) develop a strong and committed public broadcasting service which will service the needs of society; 

(e) use its best endeavours to ensure that public broadcasting services are available throughout the Country; and

(f) encourage the development of human resources, training and capacity building within the public broadcasting sector; 

(2) provide the public with excellent up-to-date informative programming and for this purpose to:

(a) provide, in its public broadcasting services, radio and television programming that informs, educates and entertains;

(b) ensure a plurality of news, views and information; 

(c) provide significant news and public affairs programming which meets the highest standards of journalism, as well as fair and unbiased coverage, impartiality, balance and independence from government, commercial and other interests;

(d) ensure that public broadcasting services provide a reasonable, balanced opportunity for the public to receive a variety of points of view on matters of public concern;

(e) cater for a broad range of services and specifically for the programming needs in respect of children, women, the youth and the disabled; 

(f) include significant amounts of educational programming, both curriculum based and informal educative topics from a wide range of social, political and economic issues, including, but not limited to, human rights, health, early childhood development, agriculture, culture, justice and commerce and contributing to a shared consciousness and identity;

(g) include national sports programming;

(h) ensure public broadcasting programming shall be drawn from local, regional, national and international sources;

(i) ensure that public broadcasting services comply with the code of conduct for broadcasting; and

(j) be responsive to audience needs and account on how to meet those needs;

(3) contribute to the development of the Country’s culture, languages and local cultural industries and for that purpose to: 

(a) encourage the development of local programming content

(b) enrich the cultural heritage of the Country by providing support for traditional and contemporary artistic expression; 

(c) ensure, as far as is reasonably possible, that public broadcasting services provide a range of high-quality programming in all of the Country's official languages to all citizens; and

(d) to nurture the Country’s talent and carry out research and development for the benefit of audiences;  and

(4) provide a public broadcasting service of the highest technical standard and for that purpose to ensure that public broadcasting services comply with international technical standards.
2. What should be the term of the Charter?
The SOS believes that the review of the Charter should take place once every seven years. ICASA then needs to take on board any issues arising from this review to ensure that the SABC’s licenses are aligned with any new principles included in the Charter.
3. How should its review be conducted?
The review process ought to be characterized by openness, public consultation and participation and a willingness to hear what the SABC’s audience thinks of the SABC’s mandate and the direction it ought to be heading. In our view, the Department is the body best able to facilitate maximum public participation in such review process, given its resources and governmental mandate.

The SOS believes that the Department, as is the case with other legislation, ought to present to Parliament its Charter review document containing proposed amendments based on the public review processes outlined above. 

Parliament ought to be responsible for actually enacting the proposed amendments to the Charter, if any, through a Public Service Broadcasting Act amendment process which itself would allow for additional public comment and participation. 
 4. Are the current procedures responsibilities relating to the charter efficiently and effectively workable?
This question is unclear but we understand it to be asking whether or not the provisions of the Charter are clear and implementable? In our view the answer is “No”. 
The Broadcasting Act makes numerous references to the SABC Charter and yet it is very difficult to identify precisely what the Charter is. Chapter IV is headed “Public Broadcasting Service and the Charter of the Corporation”. Part 1 of Chapter IV is headed “Public Broadcasting Service” but is made up of only one section, section 6 which is headed “Charter of the Corporation” but only one subsection, namely subsection 6(4) deals with any public mandate issues and includes requirements regarding languages and programming. Other subsections of section 6 include requirements which appear to relate to public mandate issues but do so only obliquely for:

· SABC policies (including, news, programming, local content, education, universal service and access, language and religious); and 

· an SABC Code of Practice (to deal with equality of people and languages and the rights of South Africans to receive and impart information and ideas).

Immediately under section 6 is a large heading titled “Charter of the Corporation” which is made up of seven parts but very few of these parts in fact contain traditional “Charter issues” in the sense of dealing with the public mandate of the SABC.

In fact the “public mandate” of the SABC is gleaned from a number of different sections including:

· section 6 (discussed above);
· section 10(1) which appears to set out the mandate of the public service of the SABC;

· section 11(1) which appears to set out the mandate of the commercial services of the SABC;

· section 2 which sets out the objects of the Broadcasting Act as a whole and certain of these relate to public broadcasting specifically; and

· section 8 which sets out the objects of the SABC and some of these contain public mandate obligations.
Consequently the SOS has proposed that new legislation includes a single clearly identifiable Charter. See answer to question 1 above.
5. In view of the changing landscape, what should be the new mandate of the SABC as a public broadcaster? Is the SABC mandate, as constituted, still relevant to fulfill national goals in the wake of developments in the broadcasting sector particularly the objectives of the Digital Migration Policy, 2008?
The SOS believes that the new digital, multi-channel environment should not fundamentally impact on the vision and mission of the SABC. However, one of the positive developments as regards this new environment is that there will now be more channel capacity to implement the SABC’s demanding public mandate including local content and language programming.

6. Is the re-organisation as envisioned by the Broadcasting Act still relevant for public service broadcasting taking into consideration the technical developments outlined above and the various services that it continues to introduce, including its international services, Channel Africa and SABC International?

In the SOS’s respectful view the re-organisation of the SABC into public and public commercial divisions as provided for in the Broadcasting Act has not worked. As is set out in our introduction to this submission, the SOS favours an SABC in which all services provided, whether radio or television, are public services operating in the public interest. 
Unfortunately due to time constraints SOS has not been able to engage sufficiently with the issue of international services to give any definitive answers on the latter. However, suffice is to say that SABC international has performed very poorly. In fact it appears that this service significantly contributed to the SABC’s financial woes. 
SOS notes that generally international services are paid for by government’s foreign affairs departments e.g. Voice of America, BBC World and Deutsche Welle. Although more research is required on this South Africa could potentially follow suit. What is critical however is that international services need to be funded separately so that they in no way negatively impact on the SABC’s local services. South African services must always be the SABC’s first priority.
7. What should be the role of its international services? In view of the objectives for the international services, should SABC International be made available free-to-air domestically?
Our initial thoughts on the subject would be that the role of international services should be to provide news and current affairs and other programming that reflects South African and African perspectives on local and international affairs. In particular it is important that such services project African views on issues of international security, world trade and development and the global financial architecture. However, these services should not simply be a reflection of the views of ruling elites in South Africa and Africa but should instead reflect the plurality and diversity of views including those emanating from organized civil society and the generality of Africans. In order to have credibility these services would need to enjoy programming and editorial independence. So, as stated above issues of funding and governance needed to be further researched.
Yes SABC international should be provided free-to-air and be easily accessible to both Africans and South Africans.
8. How should the public broadcaster be funded?
The public broadcaster should be funded through a hybrid model with increased public funding appropriated by Parliament, advertising (but not as a dominant revenue stream) and license fees. We are generally of the view that all channels/services (whether TV or radio) ought to be entitled to carry advertising but subject to specific limits and prohibitions e.g. limited or no advertising during news and current affairs and children’s programming. Further, we propose that there be an increase in public funding to better cover the SABC’s public mandate. In this regard we suggest that direct public funding be used to fund:
· Public interest programming including but not limited to news and current affairs, drama in all languages, documentaries, children’s programming, educational programming; 
· Transmission costs, particularly digital migration costs; and
· The preservation, digitizing, cataloguing and management of the archives – as a public asset.

Public funding should be made up of a combination of licence fee income as well as a much larger annual direct appropriation of funds to the SABC by Parliament than is currently the case. 

9. Is the hybrid model sustainable in a multichannel environment and how can it be revised?

The SOS believes that the hybrid channel model ie having both public and public commercial services is not sustainable and has not worked. As argued above SABC 1 (a public channel) makes more money than SABC 3 (a so-called public commercial channel). We thus favour a model in which all channels are public channels but with a hybrid funding model as opposed to a hybrid service model. 

10. Should there be a distinction between the revenue streams for both public and commercial divisions?
As discussed above SOS believes that we need to do away with the hybrid services ie public vs public commercial model as it has proved to be impractical and unworkable. The reasons for this include the fact that:
· No cross-subsidisation actually appears to be taking place;

· The public channels make more money than the public commercial channels;

· It is difficult managerially to keep these two sections separate; and

· Advertising is in fact not restricted any more strictly on the public channels than it is on the public commercial channels. Yet the whole purpose of the division was to ensure that the public channels were editorially less influenced by advertisers.

11. What mechanisms should be put in place to ensure that the commercial division fulfills its obligations in respect of subsidizing the public division as per the objective of the legislation?

This division between public and public-commercial services needs to be done away with.
12. How should Channel Africa and SABC international be funded, especially if it has to be available domestically free-to-air?
Although further research is required in terms of a definitive answer on this SOS believes that government (i.e. foreign affairs) should fund these international services in line with international trends. However, there are also possibilities of receiving advertising funds from advertisers wishing to access wider African and international markets.
13. What about regional television which despite being provided for in the Broadcasting amendment Act 2002, is yet to take off due to lack of funding, thus underlying the difficulty of the funding model proposed in the Act? How should it be funded? Should provincial funding be considered in this regard?
The SOS believes that the regional channels ought to be part of a bouquet of SABC channels and ought to be funded like all SABC public channels – ie a hybrid funding model. 
SOS does not believe that regional channels should be funded directly by provincial governments as this may impact negatively on their ability to report without fear or favour on provincial issues. National public funding is required i.e. national appropriations from Parliament and license fee revenues. 

14. Depending on the proposals on the funding model, how can we ensure that the public service division's funding ensure and promotes the public interest mandate?
The Charter of the SABC must guide the programming of every SABC radio and television service which should all be public services. The SABC’s public funding should to be used only for public interest programming, transmission costs and the maintenance of SABC archives. 
15. Should there be financial accountability mechanisms instituted in conjunction with the provisions of the PFMA Act, to ensure transparency in expenditure?
In our view, the problem has been a lack of enforcement of existing financial accountability requirements in terms of, for example, the PFMA and the Broadcasting Act, rather than a problem of a lack of accountability mechanisms at all. 

Parliament ought to have played, and must in future play, a much more hands-on oversight role with regard to the SABC’s financial affairs, both through the Parliamentary Portfolio Committee on Communications and also through the Public Accounts Committee. 
16. Should television ownership method still be justified as a requirement for a television license even when television receivers are no longer the sole means broadcast content is distributed?

The SOS believes that in principle the television license fee ought to be levied upon all devices capable of receiving free to air television content. However, further research (including economic modeling) needs to be conducted in this regard to ensure that individuals are not overly burdened by having to pay too many different license fees.
17. Should Section 27(1)(a) be revised to incorporate the use of any television receiving equipment such as a digital box, DVD or video recorder, PC, laptop or mobile phone to watch or record TV programmes as they are being shown on TV?
Yes.  See our answer above.
18. In view of technological changes, can license fees be maintained as a revenue stream for funding public broadcasting services?
There have been a number of debates within the SOS about the issue of license fees with some members calling for the scrapping of the license fee altogether due to:

· The fact that the latter is a regressive tax impacting on poor households more severely than on richer households; and
· The costs and difficulties of collecting the license fee due to amongst a number of issues a culture of non-payment, poverty issues etc.

However a number of other members claim that television license fees should be maintained as one of the revenue streams for funding public broadcasting. If license fees are retained however certain adjustments need to be made to ensure that their collection is more effective and efficient. Some of these include:
· Levying license fees on all television-cable devices but not overly burdening individuals in this regard;
· Building in regular increases to the license fee; and
· Ensuring that pay TV operators assist with the collection of the license fee by ensuring that a prospective subscriber is in possession of a valid license or alternatively by providing subscriber particulars to the SABC for verification.
One issue SOS is worried about is that the SABC might use the capability of the new set top boxes to cut people off who do not pay their TV license(s). SOS would be opposed to the use of set top boxes in this way.

19. Should the collection of license fees be the responsibility of the SABC or another statutory organization that will also manage and distribute funds collected in this manner?
The SOS believes that the SABC’s ability to collect license fees is linked to the Corporation’s ability to provide a diverse range of credible and exciting programming. This needs to be the SABC’s focus. In terms of setting up a separate statutory body to collect license fees the SOS is wary of creating a plethora of new bodies. However we are also aware of the fact that the SABC could save significant revenue if it did not have to pay income tax on license fees. One way of ensuring this would be to register the SABC’s Audience Services Division (TV Licenses collections business unit) as a not-for-profit Section 21 Company. The Division would then be a separate legal entity 100% owned by the SABC. SOS believes that this avenue should be explored.
20. What activities of the public broadcaster should be funded by the licence fees?
In our view, there ought to be direct public funding of the SABC’s budget specifically earmarked for: 

· Public interest programming including but not limited to news and current affairs, drama in all languages, documentaries, children’s programming, educational programming; 
· Transmission costs, particularly digital migration costs; and
· Maintaining archives as a public asset

Public funding should be made up of a combination of licence fee income as well as a much larger annual direct appropriation of funds to the SABC by Parliament than is currently the case.

21. What mechanisms should be in place to ensure transparency in revenue generated through licence fees?
The SOS believes that the SABC should be required to reflect this clearly in its audited financial statements contained in its Annual Report.
22. What other methods can be utilised for the collection of television license fee to address non-payment?
We refer to our responses above.
23. Subject to the continuation of license fees as a revenue stream, should a separate agency be identified or established to collect and distribute licence fees?

SOS believes that the option of registering the SABC’s Audience Services Division (TV Licenses collections business unit) as a not-for-profit Section 21 Company should be explored. 
24. In view of the economic constraints and South Africa's economic profile, what should be the future of license fees as a revenue stream for sustaining public broadcasting services?

SOS believes that the licence fee should not be the sole or even the primary mechanism for public funding of the SABC however it should be retained as one of the public funding streams. One further option that should be explored is the possible imposition of a broadcasting levy. Proposals here include that a broadcasting levy could be placed on the sale of all television / radio receiving equipment. Potentially a R100 could be imposed per unit. SOS however would be opposed to an added levy on set top boxes. We believe set top boxes should be as cheap as possible to ensure maximum take up. The maximum take up of set top boxes is essential for the success of the digital migration process.

25. Should the license fees funds continue to be directly payable to the SABC?

If a section 21 company, wholly owned by the SABC is set up, monies should be paid to this structure.
26. What sustainable percentage should constitute government funding, as a revenue stream, for public broadcaster?
The SOS is of the respectful view that actual percentages of license fee revenue vs public funding and amounts to be contributed by way of public funding to the SABC require detailed and thorough financial modeling to be researched and undertaken by the Department before it develops a White Paper on Broadcasting Policy and certainly before any Broadcasting Amendment or new Public Service legislation is developed. 
However suffice is to say that the public funding that the SABC gets should be significant enough to break its dependence on advertising. Going forward advertising should not shape and influence SABC programming to the extent that it does presently. 

27. What should this type of funding be used for? Should the commercial service division be exempted from government funding?

We reiterate our view that there should be no commercial service division within the SABC and that public funding (including licence fees) ought to be specifically earmarked for: 

· Public interest programming including but not limited to news and current affairs, drama in all languages, documentaries, children’s programming, educational programming; 
· Transmission costs, particularly digital migration costs; and
· Maintenance of the SABC’s archives as a public asset.
28. What should be the future considerations of this revenue stream?
The SOS submits that all the SABC’s public services ie both radio and television ought to be allowed to compete for advertising revenue whilst meeting the requirements of the SABC Charter. However, the SOS recognises that advertising revenue will never be sufficient to, on its own, enable the SABC to meet its public service mandate as laid down in the Charter and therefore we propose that direct appropriations from Parliament are also included. 
29. Should policy distinguish between public and commercial services divisions of the SABC in respect of this revenue stream?

As SOS we believe that there should not be a commercial services division within the SABC. 
30. Should there be limitations on advertising on the broadcaster's public division and an increase in its funding by other avenues to ensure maximum fulfillment of its public service mandate?

As SOS we think the limiting of advertising during certain programming is an important issue. As a starting point we believe that advertising should be restricted during news and current affairs programming, in order to protect the editorial independence of the SABC. Further, we believe that advertising should be restricted during children’s programming.
31. As part of reducing the SABC reliance on commercial, advertising quotas be introduced during different time-channels?

We do not fully understand this question but to the extent that we do we believe our response to question 30 applies.
32. In view of the problems experienced at the SABC, should the definition of the Board of the SABC refer only to non-executive members identified in s12 (a)?
Yes. Management should participate as part of the board in an ex-officio capacity.
33. Will the relegation of the GCEO, CFO and COO to ex officio status provide clear accountability between the Board and the executive since the Board appoints them?
Yes. The practice of making executive management part of the board has confused governance roles. The board needs to exercise oversight over management and not co-govern with them.
34. Is this model effective enough in ensuring that the individuals identified through the process are experienced and skilled requisite for managing the affairs of the corporation?

In the SOS’s view this is Parliament’s key task. If the appointments process encourages public participation through public nominations, requires in-depth public interviews of shortlisted candidates and strengthens the criteria for non-executive Board members, the SOS has no doubt that a competent, effective and accountable Board will emerge. 

Importantly, SOS believes that the Board should not be required to have hands-on managerial skills. This is not its role. Its role includes appointing executive management with such skills and holding this management accountable.
35. If not, how should this model be revised to meet the objectives of section 13?
The appointments process in respect of the SABC Board has insufficiently protected the public from political interference. Consequently, transparency and the accountability of public representatives involved in the appointment process must be improved. In our view, the appointments process of the Board, which is essentially appointment by the President on the advice of Parliament, must be improved by providing specifically for:
· names and CVs of nominees to be published, including electronically; 
· shortlists of candidates to be published, including electronically;
· making interviews of shortlisted candidates open to the public and publicising these widely, including on SABC radio and television; 
· written evaluations of the shortlisted candidates to be published widely, including electronically; and
· publishing the list of short-listed candidates for public comment before the Parliamentary Portfolio Committee makes recommendations to the National Assembly.
Besides improving the actual appointments process, the criteria for appointment to the Board must be strengthened. In our view the criteria ought to be the following, namely that the Public Interest Representatives on the SABC Board must when viewed collectively - :
(a) enjoy the confidence and trust of the broad spectrum of South African society;
(b) be broadly representative of South African society in terms of: race, gender, regional, economic and social interests;

(c) act as trustees of the public interest in that they are committed to fairness, freedom of expression, the right of the public to be informed, and openness and accountability; 
(d) have qualifications and/or experience in at least the following areas: corporate governance, finance, broadcasting policy and regulation, journalism, the business of production and the application of new technologies; and

(e) Broadly represent the following key constituencies in society including, but not limited to, business, labour, and NGOs active in the human rights field.

We further think it is important to protect institutional memory and to ensure the well functioning of the Board by ensuring that Board appointments are staggered to ensure an overlap of terms of office. 
Another important issue regarding appointments is the issue of disqualification criteria. We think that the current provisions in the Broadcast Act do not sufficiently protect the public from conflicts of interest. Consequently we think that these should be bolstered to protect against political and/or commercial conflicts of interest too. Our proposed disqualification criteria are set out in Annexure B hereto.
36. Should there be a performance management system and how should it be implemented?
The SOS is of the view that there ought to be a performance management system for both Directors and Executive Management.

Parliament should be responsible for developing a performance management system for Board members based primarily on whether or not the SABC is achieving the public mandate laid down in its Charter in accordance with sound financial management. 
The Board should be responsible for developing a performance management system for executive management based on key performance indicators arising out of the Strategic Plan for the SABC in respect of the SABC’s services. This performance management system must include financial management (both of advertising and public funding revenues) and Charter, license condition, and legislative adherence.
37. Taking into account the appointment procedures outlined in s13, and the need to guarantee the 'administrative independence' of the corporation as envisaged in the Act on one hand, and ensuring that the organization runs efficiently with timeous decision making process, who should be responsible for such management system?
Parliament should be responsible for the accountability of the Board, the Board should hold executive management to account, executive management should hold their divisional directors to account and so forth throughout the Corporation.
38. Is the number of Board members sufficient or superfluous, thus having a bearing on the speedy decision making environment?
SOS does not believe that the size of the Board (ie non-executive members) currently provided for in the Broadcasting Act is problematic.
39. Given the diverse profile of the Board, what sort of capacity mechanisms should be put in place to assist in decision- making? Can ad hoc advisory body comprising members of the public who have proven expertise in the fields of broadcasting and technology, broadcasting regulation, media law, business practice and finance to mention a few, who would then advise the Board be considered in this regard to assist?
In the SOS’s respectful view, while diversity is a critically important requirement of the SABC Board as a whole, the Board must be made up of public representatives that have the capacity to provide the required strategic leadership for the SABC. The SOS believes that establishing another body to “advise” the Board could be a recipe for internal wrangling. The Board should be able to build capacity and knowledge within itself on an ongoing basis. However, this certainly does not preclude the Board from seeking advice without having to create an advisory service as a permanent structure. In fact the Board could, if appropriate, commission research from academic and other research institutions.
We do however, believe that the Board ought to promote accountability to the public through the establishment of regional public stakeholder committees to gauge public responses to SABC programming and ensuring that the needs of all South Africans are being met. 
 40. How can such a body be managed if introduced?
We suggest that these regional public stakeholder committees be established in each province and be made up of representatives of: trade unions, youth organisations, women’s organisations, business organisations, civil society media organisations, disabled people’s organisations as well as ordinary viewers and listeners. We suggest that the SABC’s Public Editor be mandated to establish these committees and the SABC Board ought to report back on the functioning of these committees to Parliament.
41. Taking into account the provisions of the PFMA and understanding FXI's submission, what should the Minister's role in the public broadcaster be?
In the SOS’s respectful view, the office of the Minister has played a role that is far in excess of the appropriate executive role vis a vis an independent public broadcaster.  In our view the role of the Minister with regard to the SABC is to ensure that Government has developed appropriate policy to inform, inter alia:

· law-making by Parliament;
· the SABC Board in contextualising the SABC’s Charter obligations; and
· Regulation-making by ICASA.

The last White Paper (ie policy statement) on Broadcasting, including Public Broadcasting was published over 11 years ago. Since then significant changes have occurred in the broadcasting legislative environment (eg the passage of the ECA and the ICASA Act and amendment Acts) without any formal written policy.

The Minister must ensure that a transparent, consultative, open and thorough policy development process on the SABC takes place. This must include both Green and White Paper processes. The SOS assumes that the Discussion Paper is to play the role of the Green Paper and looks forward to seeing a formal White Paper setting out Government’s Policy on Public Broadcasting being produced in due course.
It is trite that the Broadcasting Act is fundamentally flawed – a new one must be developed but only after a complete overhaul of the policy underlying public broadcasting which fearlessly recognises current mistakes and develops ways of addressing these.

The Minister must play no role in the functioning of the SABC in order to protect its independence from vested interests. In this regard:

· the Minister must not be involved in the appointment/removal of senior SABC management, as has been the case recently according to affidavits in the litigation between the SABC board and its previous CEO; and
· the Minister ought not to be involved in developing instruments such as the SABC’s Memorandum and Articles of Association and the Shareholders’ Compact (which in any event in our view will no longer be necessary given that the SABC ought to be a Chapter 9 institution under the Constitution and ought not to be a public company because of the danger of executive interference and emphasis on commercial imperatives).

42. In view of this, what should be the role of Parliament?
In the SOS’s view, Parliament, as a multi-party body of publicly-elected representatives, plays a number of important roles with regard to the SABC. 
· First Parliament enacts the laws which not only establish the institution but set out how it will operate, including through legal instruments such as its Charter. 
· Second, Parliament is in fact responsible for the calibre of men and women appointed to the Board. Although the President makes the ultimate appointment, he or she cannot appoint anyone not recommended by Parliament.
· Third Parliament is responsible for the quality of the appointments process through the calling for nominations, short-listing of candidates and conducting the public interview process.
· Fourth, Parliament is responsible for oversight of the SABC. This is a critical function, particularly, when the SABC is in the midst of financial and other crises.
Unfortunately Parliament has fallen short of performing its functions adequately. In this regard:

· it allowed the ruling party, for example, to dictate certain SABC Board appointments, leading directly to the crisis of legitimacy faced by the last Board;
· with regard to the appointment of the Interim Board, the Portfolio Committee undertook to ensure a process based on consensus but this failed to materialise; and
· during the recent Broadcasting Amendment Act process, Parliament unfortunately refused to make necessary amendments, essentially ignoring a number of comments made during the public hearings, weakening the final product and exacerbating tensions between management and the Board by refusing, for example, to deal with the lacunae in the Broadcasting Act on the issue of the appointment of senior management personnel; and
· during critical hearings held last year it appears that Parliament did not pick up on the looming financial and governance crises developing at the SABC.
43. Is the role of the regulator in respect of the public broadcaster adequate?
In our view, ICASA has failed to fulfil its Constitutional mandate of regulating broadcasting in the public interest when it comes to certain of its dealings with the SABC. ICASA is responsible for ensuring adherence to broadcasting legislation. In our view ICASA ought to have intervened:

· when Parliament failed to adhere to the provisions of the Broadcasting Act by allowing itself to be dictated to on the make-up of the previous Board; 
· in the so-called “Blacklisting saga” because of the very clear violation of the SABC Charter and editorial policies which occurred. The Charter is part of the Broadcasting Act and ICASA is responsible for regulating violations of the Broadcasting Act; and
· in the financial crisis. After all ICASA is statutorily required to act to protect the integrity and viability of public broadcasting services in terms of section 2(t) of the ECA. 

ICASA in our view must play a more substantive role in ensuring adherence to the ECA and to the Broadcasting Act by the SABC but also by key institutional players such as Parliament and the Minister in order to protect the public interest in a strong and independent public broadcaster that is able to meet the information needs of the South African public.
44. What additional or special roles should be accorded to the regulator to ensure that the public broadcaster is regulated in the public interest?
In the SOS’s respectful view, there are no additional roles that ought to legally mandated to ICASA. ICASA ought instead to be required simply to perform its constitutionally-mandated tasks which are already provided for in legislation and which in our view, it has failed to perform. See our response to question 43. 
45. Has this delegated function of ICASA to an industry body further diluted its role as the regulator?
In our view the Discussion Paper’s concerns in this regard are misplaced as it is only adherence to the NAB’s Code of Conduct that is overseen by the Broadcasting Complaints Commission of South Africa. Further, the BCCSA is widely recognised as being functional.
46. Are the Editorial Policies reflective of the SABC's mandate and values enshrined in the Constitution?
 The SOS believes that the current policies are good. However, as is clear from the Blacklisting saga, the SABC does not follow its own editorial policies and this issue is one that the new Board will have to deliberate upon and improve the SABC’s practice in this regard.
One issue however is problematic – the notion of upward referral – or at least the way it is constructed, so that key decisions go right up to management and the Board. The head of news should have relative autonomy on editorial decisions.

47. Is the process of developing the editorial policies responsive to the needs of the public? How can this process be improved?
The SOS is of the view that the process is good and does not need to be improved upon although again, we note that the policies are not adhered to. 

48. How often should the editorial policy be changed?

It should be updated every seven years following the updating of the Charter.

49. What other public accountability measures should be put in place to ensure effective and efficient public participation?
We reiterate that the Board ought to promote accountability to the public through the establishment of regional public stakeholder committees to gauge public responses to SABC programming and ensuring that the needs of all South Africans are being met and suggest that these regional public stakeholder committees be established in each province and be made up of representatives of: trade unions, youth organisations, women’s organisations, business organisations, civil society media organisations, disabled people’s organisations as well as ordinary viewers and listeners. We suggest that the SABC’s Public Editor be mandated to establish these committees and the SABC Board ought to report back on the functioning of these committees to Parliament.

7. CONCLUSION
The Coalition thanks the Department for the opportunity to make these representations and looks forward to discussing these issues further.

Please do not hesitate to contact Ms Kate Skinner, the Coalition’s campaign coordinator, (contact details provided below) should the Department have any queries or require any further information with regard to the Coalition’s submission.

Cell: 082.926.6404.

Email: kate.skinner@mweb.co.za

Annexure A
Members of the “Save our SABC Campaign: Reclaiming our Public Broadcaster”

· AIDC (Alternative Information Development Centre)

· BEMAWU (The Broadcast, Electronic Media and Allied Workers Union)

· COSATU (Congress of South African Trade Unions)

· Documentary Filmmakers Association

· Ecumenical Services for Social and Economic Transformation (ESSET)

· IDASA, an African Democracy Institute

· The FXI (Freedom of Expression Institute) 

· The FXN (Freedom of Expression Network)

· The IPO (Independent Producers Organisation)

· The IAJ (Institute for the Advancement of Journalism)

· The MMP (Media Monitoring Project)

· The South African Screen Federation (SASFED) 

· MISA South Africa (The South African National Chapter of the  Media Institute of Southern Africa)

· The NCRF (National Community Radio Forum)

· The National Consumer Forum

· SANGONET (The South African Non-Governmental Organisation Network)

· SAHA (The South African History Archives)

· The TAC (Treatment Action Campaign)

· Workers World Media Productions

· Writers Guild South Africa

· Prof. Anton Harber – Caxton Professor of Journalism, University of the Witwatersrand (in his private capacity)

· Prof. Devan Pillay – Head of Sociology Department, University of the Witwatersrand 

· Prof. Tawana Kupe – Associate Professor of Media Studies and Dean of the Faculty of Humanities, University of the Witwatersrand (in his private capacity)

· Ms. Justine Limpitlaw – broadcasting lawyer and academic at the University of Pretoria (in her private capacity)

· Ms. Jeanette Minnie of Zambezi FoX – international Freedom of Expression and Media Consultant

Annexure B
Disqualification Criteria for SABC Board Members

(1) A person may not be appointed as a Board member if he or she-



(a)
is not a citizen of the Republic;



(b)
is not permanently resident in the Republic;     

          
(c)
is a senior public servant above the level of director                                                                                

(d)
is a member of Parliament, any provincial legislature or any municipal council;


(e)
is an office-bearer or employee of any party, movement or organisation of a party-political nature;


(f)
has a direct or indirect financial interest in the broadcasting industry, other than a passive investment stake;


(g)
is an un-rehabilitated insolvent;


(h)
has been declared by a court to be mentally ill or disordered;


(i)
has at any time been convicted, whether in the Republic or elsewhere, of-



(i)
theft, fraud, forgery or uttering a forged document, perjury, an offence in terms of the Prevention of Corruption Act, 1958 (Act 6 of 1958), the Corruption Act, 1992 (Act 94 of 1992), Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004, or any other offence involving dishonesty; or



(ii)
an offence under this Act;


(j)
has been sentenced, after the commencement of the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993), to a period of imprisonment of not less than one year without the option of a fine; or


(k)
has at any time been removed from an office of trust on account of misconduct.
(2) A person who is subject to a disqualification contemplated in subsection (1) (b) to (g) may be nominated for appointment as a Board member, but may only be appointed if at the time of such appointment he or she is no longer subject to that disqualification.
(3) If at any stage during the course of any proceedings before the Board it appears that any Board member has or may have an interest which may cause such conflict of interest to arise on his or her part- 



(a)
such Board member must forthwith fully disclose the nature of his or her interest and leave the meeting so as to enable the remaining Board members to discuss the matter and determine whether such Board member is precluded from participating in such meeting by reason of a conflict of interest; and


(b)
such disclosure and the decision taken by the remaining Board members regarding such determination, must be recorded in the minutes of the meeting in question.
(4) If any Board member fails to disclose any interest as required by subsection (2) or, subject to the provisions of that subsection, if he or she is present at the venue where a meeting of the Board is held or in any manner whatsoever participates in the proceedings of the Board, the relevant proceedings of the Board will be null and void.

� Republic of South Africa (2009), Public Service Broadcasting: Repositioning Broadcasting for National Development Discussion Paper, July 2009, pg 3


� Ibid pg 11


� This is a recommendation made in – Parliament of the Republic of South Africa (2007) Report of the ad hoc Committee on the Review of Chapter 9 and Associated Institutions 
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