PAGE  
5

[image: image1.jpg]



(  2nd Floor, 7 St. David’s Office Park, St David’s Place, Parktown ( P O Box 47184, Parklands, 2121 (   

( Tel 011 484 3630 / 3617 ( Fax 011 484 3593 ( 046 338 NPO  ( www.sanef.org.za ( director@sanef.org.za  ( 
SUBMISSION BY

THE SOUTH AFRICAN NATIONAL EDITORS’ FORUM (SANEF)

TO THE PORTFOLIO COMMITTEE ON COMMUNICATIONS 

ON THE INDEPENDENT COMMUNICATIONS AUTHORITY AMENDMENT BILL 2010 (B-2010)
Chairperson: J Rantao ( Dep. Chair: H Jeffreys ( Secretary-General: M Papayya ( Treasurer: J Williams ( Executive Director: F Mehtar 
1 The SA National Editors' Forum (Sanef) is a voluntary forum of editors, senior journalists,and journalism trainers from all areas of the media industry in South Africa, whose primary aim is to promote the quality and ethics of journalism, to reflect the diversity of South Africa, and to champion freedom of expression. The institution has been in being for more than 13 years and has frequently made representations to various bodies including the relevant portfolio committees in the National Assembly on issues relating to national legislation and the conduct of the media and on other issues including the attitude of the authorities toward the media and media freedom and freedom of expression. In upholding and maintaining freedom of expression and media freedom it is guided by the principle -- which has frequently been stressed without qualification by judges of our highest courts and courts in other democracies -- that those freedoms are vital core values of democratic governance and a country that does not abide by them cannot claim to be a democracy. The key aspect of those values is the defining principle that the public has the right to know, to be informed of all relevant information about the conduct of the community and people in authority and society at large and thus have the informed capacity to decide on their future and how the affairs of the country should be conducted. In short, the right to know is vital for serving the public interest.

2 Sanef emphasises the importance of freedom of expression and the numerous declarations and statements by a variety of world bodies and other institutions declaiming the essential importance for democratic governance that not only should there be freedom of expression but also the widest freedom of access to information and its dissemination. Sanef subscribes to and upholds the principles outlined in those various declarations, many of which are binding on South Africa. Sanef adds that an important declaration to be included in that list is the Windhoek Declaration of 1991 which has special relevance to Africa. Though primarily encompassing principles of freedom of expression applying to the press, the principle that freedom is indivisible implies that its principles apply equally to broadcasting.

2.1 The Windhoek Declaration was adopted on May 3 1991 and endorsed by UNESCO's General Conference at its twenty-sixth session in 1991. Subsequently. the United Nations General Assembly in December 1993 adopted May 3, the anniversary of the declaration, as World Press Freedom Day.

2.2 The declaration which is aimed at Promoting an Independent and Pluralistic African Press, Declares that:

2.3. ``Consistent with article 19 of the Universal Declaration of Human Rights, the establishment, maintenance and fostering of an independent, pluralistic and free press is essential to the development and maintenance of democracy in a nation, and for economic development.

2.4 ``By an independent press, we mean a press independent from governmental, political or economic control or from control of materials and infrastructure essential for the production and dissemination of newspapers, magazines and periodicals.''

2.5 While these statements relate to the printed media, the principles they embody apply with equal force to all media, including the broadcast media, and we commend them as principles that should apply to the SABC and other broadcasters in South Africa. Indeed, these principles are included in the African Charter on Broadcasting, which was drawn up on the anniversary of the Windhoek Declaration in 2001. They have special relevance to South Africa, its Ministry of Communications, the SABC and other broadcasters because they deal with the core values of a free media and freedom of expression and are documents drawn up by Africans.

3 In making its representations, Sanef draws attention to wide-ranging comments on the Bill by the Civil Society Coalition SOS: Supporting Public Broadcasting. Sanef states that it associates itself with those comments which contain an examination of the implications of the Bill and recommendations for their amendment or elimination.

4 Sanef states that the conclusions reached by the Coalition SOS in discussing the Bill reflect its own attitudes and concerns about the Bill and requests that the contents of that submission be regarded as part of Sanef's submission. Sanef thus intends in its submission to augment those comments, conclusions and recommendations by selecting items which require the reinforcement of emphasis that elaborate the points made or the addition of further information.

5 Sanef emphasises its concern over the clear lack of sufficient time being accorded consideration of the issues under discussion in the Bill and the speed in which the Bill has been formulated and compiled. In view of the wide ambit of these issues and the fact that the Bill deals with policy proposals which require thought and discussion it is regretted that apart from the lack of Green and White Paper processes, in themselves essential for a proper consideration of policy matters, no attempt was made to conduct comprehensive consultation such as workshops or discussion sessions with stakeholders and other interested parties to pursue the issues that have been raised before the Bill was presented to Parliament. The contents of the Bill disclose a clear indication of the seriousness of the lack of proper consultation.

6 Sanef emphasises its support for the recommendation that the government -- in this instance, the Ministry of Communications -- should adopt proper consultation and a comprehensive policy review process before considering aspects of the Bill and redrawing or amending them appropriately. Because of the many issues raised and their complexity in some instances and the fact that South Africa is headed for digital migration with its technical complexities and opportunities for elaborating on the current broadcasting structures and practices, matters that are barely addressed in the Bill, the current practice of inviting commentary on the Bill, though valuable, is not sufficient as a form of consultation. Full and comprehensive discussion is needed and in doing so and in conducting a policy review the proposals of the proposed Public Services Broadcasting Bill should be considered as well.
7 Among the issues that should be considered in a comprehensive policy review are

(a) The numerous financial and regulatory capacity problems confronting ICASA, its status in the Constitution as an independent body with a view to it being given proper constitutional support as a Chapter 9 institution;

(b) The enormous problems – structural, financial, operational and those relating to governance – of the South African Broadcasting Corporation (SABC), especially in regard to its mandate as a public service broadcaster;

(c) The issue of the sustainability of the community broadcasting sector and the issues of interference in the operation of stations by outside commercial and government, both local, provincial and national departments;

(d) The problems amounting to crisis situations that have developed in the local television production sector and the manner in which the SABC’s operations and conduct have influenced this deterioration; and

(e) The new technological developments such as digital broadcasting, the convergence of media platforms and the manner of their implementation by the various sectors involved in this important sector to which not sufficient attention has been given.

8 Sanef points out that the importance of a comprehensive policy review cannot be over-stressed and, indeed, that the department itself has in part recognized this by indicating that the White Paper on Broadcasting developed towards the end of the 1990 – before many of the technological advances were in sight – is out of date.  It is a conclusion that we have also reached.

9 At the outset Sanef welcomes the opportunity to makes this submission and thanks the minister for providing it. Sanef would also welcome the opportunity for making an oral submission.
10 Sanef is concerned at the increased powers given to the minister which nullify the constitutional imperative that ICASA must be an independent body. There can be no question that an independent institution loses that independence if it has to comply with instructions issued by the minister or his department or be subject to their influence. 
(a) Section 10 (a) (1) provides for the minister nominating the seven members of the newly established Complaints and Compliance Committee (CCC). This is intrusion in ICASA’s management decision-making which detracts from the organisation’s independence. Decision-making by ICASA in regard to the CCC is further intruded upon by removal from  the ICASA chairperson and councillors the power to decide how the CCC should operate, whether the chairperson should be in a full-time or part-time capacity and how it manages its affairs.

(b) There are several other sections in the Bill where the minister has powers to issue directions or where the council has to ``take account’’ of the ministerial policy. Section 2 (d) introduces the instruction that ICASA ``must implement policy and policy directions made by the minister’’ – highly undesirable because it means the Minister controls ICASA.
(c) The undermining of the authority and independence of ICASA is taken further by the proposed amendment 2 (h), which requires the ICASA chairperson to perform any function assigned to him/her by the minister. In effect this means the chairperson of ICASA becomes a part of the minister’s administration similar to that of an official in the department.

(d) Section 5 (a) provides  for the minister to assign primary responsibility for licensing, monitoring and compliance, marketing and competition, technology engineering, economic regulation postal matters and any other related field to the chairperson and each appointed councillor. Here again ICASA councillors become part of the administrative arm of the ministry – again highly undesirable and undermining of independence. We already have the undesirable situation where the minister appoints ICASA councilors which has already been ruled by a parliamentary committee to be ``inappropriate’’.  It is our contention that this – apart from the other factors we have mentioned above – destroy the independence of ICASA.
(e) Another section that undermines the independence of ICASA councillors – indeed, reduces their status to minor functionaries – is contained in Section 6 (b) which provides for the minister or his/her delegate chairing the panel to evaluate the performance of the chairperson and the councilors. For the minister to exercise this power is bad enough in its undermining of ICASA independence but for it to be delegated to a person subordinate to the minister suggests that the councilors are reduced in status to lower civil servants, an intolerable situation.
(f) The power to fire as a result of an evaluation should not be in the hands of the minister. Section 6 (d) emphasizes this downgrading of status by providing for the minister to implement National Assembly decisions relating to ICASA, a function that normally would be performed by the national assembly.
(g) Section 9 again intrudes the presence of the Minister in ICASA functions.  This time it is relation to the establishment of a Tariff Advisory Council, which is the prerogative of ICASA if it feels one is warranted. By ordering it to be done, we have again intrusion on ICASA and undermining its independence. The Minister comes in as approving the composition of the council – against detracting from ICASA’s independence – but in addition the council is expected to advise ICASA as well as the minister. Again we have the consolidation of ICASA as a sub-department of the ministry and not an independent body. 
11 This issue raises the important question of the actual independence that should be enjoyed by ICASA. It is our contention that the independence visualized by the Constitution is that of Chapter 9 institutions which are empowered to act ``subject only to the Constitution and the law’’. The Constitution does not spell this out specifically in relation to ICASA in the same way that it does for all other Chapter 9 institutions but what it does spell out is that ``national legislation must establish an independent authority to regulate broadcasting in 
the public interest, and to ensure fairness and a diversity of views broadly representing South African society’’. This in the context of Chapter 9 enjoins the government to ensure that ICASA is fully independent in the same way as the other Chapter 9 institutions. The reason for insisting that it has Chapter 9 rights is because ICASA is listed among the Chapter 9 institutions under the heading of Independent Authority to Regulate Broadcasting. It is our contention that it would not have been listed there if it was not intended to have full independence. It should also be noted that not only is it listed among the Chapter 9 institutions but it is also listed in the index as being dealt with in Section 192 which is in that Chapter. Both those listings show a clear intention that ICASA (or IBA as it was first constituted) should be regarded as Chapter 9 
institutions and treated accordingly. The cornerstone of a broadcasting regulator is its independence and the long recital of ministerial interference in many of the activities of ICASA under this documents paragraph 10 show that what indeed is being proposed in this Bill is a usurpation of an important function of a regulatory body and of the rights of the independent body visualized in the constitution to regulate broadcasting and communications.   
12 We note an apparent contradiction between Section 2 (e) and 2 (f) where powers to delegate ``any power, function or duty’’ to any councillor or committee of the council, is countermanded in Section 2 (f) where it states that the power to ``grant, renew, amend or transfer any individual licence’’ may not be delegated  to any councillor or to a committee of the council. The latter instruction will have the effect of the requiring the full council to deliberate on those issues. Those processes already suffer from long delays because of the unavailability of councilors and this instruction will delay these processes further. It is urged that the clause 2 (f) be reconsidered and withdrawn to enable the council to delegate these functions.
13 It is noted with alarm that the criteria for appointment as an ICASA councilor is to be amended by deleting persons with experience in ``marketing, journalism, entertainment and education’’ and replacing them with ``information technology, electronic content and consumer protection’’.  An essential requirement for a broadcasting regulator would be to have people versed in journalism and education in addition to the technical skills now envisaged and it is suggested that the existing list of criteria remain unchanged but with the three other qualities added.

14 It is proposed that council performance reviews take place twice a year instead of the current practice of annual reviews – an unnecessary proposal given the backlog of work at ICASA. It is underatood that no performance reviews have ever been taken which raises the question whether the law-makers have done any research to find out what the record has been and whether a biannual review has any merit.

15 Yet another proposal that reflects little research is in Section 8 – the proposal that the CEO, which is to be replaced by a Chief Operating Officer, no longer act as accounting officer.  No doubt the intention is that the COO will be the accounting officer but this must be spelled out.

16 We believe that the consequences for the operations of an independent regulator and broadcasting if this Bill become law will be serious.  We believe that apart from its independence as an institution being seriously harmed it will reduce the capacity of ICASA to carry out its functions.  Indeed, we believe it has the potential to make ICASA inoperable with the result that both broadcasting and the communications field and the improvements and developments that are essential for these sectors to conduct themselves successfully will be in danger of being seriously harmed if not destroyed.  

We thank you for this opportunity to put forward our views.

Raymond Louw

Deputy Chairman

Media Freedom Committee

SA National Editors’ Forum

(011 646 8790) 

PAGE  
5

